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THE  REGULATORY  TRANSITION  ACT  OF  1995 


THURSDAY,  JANUARY  19,  1995 

House  of  Representatives, 
Subcommittee  on  National  Economic  Growth, 
Natural  Resources,  and  Regulatory  Affairs, 
Committee  on  Government  Reform  and  Oversight, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:40  a.m.,  in  room 
2154,  Raybum  House  Office  Building,  Hon.  David  Mcintosh  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Mcintosh,  McHugh,  Fox,  Gutknecht, 
Scarborough,  Shadegg,  Ehrhch,  Tate,  Peterson,  Waxman,  and 
Condit. 

Maiority  staff  present:  Mildred  Webber,  staff  director;  John 
Praed,  counsel;  and  David  White,  clerk. 

Minority  staff  present:  Bruce  Gwinn,  professional  staff  member. 

Mr.  McIntosh.  The  Subcommittee  on  National  Economic 
Growth,  Natural  Resources,  and  Regulatory  Affairs  will  come  to 
order.  With  a  quorum  present,  we  will  now  start. 

Welcome  to  the  first  meeting  of  the  Subcommittee  on  National 
Economic  Growth,  Natural  Resources,  and  Regulatory  Affairs.  It  is 
a  mouthful.  I  often  just  refer  to  it  as  the  subcommittee  on  regu- 
latory relief 

My  name  is  David  Mcintosh  and  I  am  from  Muncie,  IN.  Our  sub- 
committee is  under  the  full  Committee  on  Government  Reform  and 
Oversight.  Chairman  William  dinger  is  our  distinguished  chair- 
man. We  are  a  new  subcommittee  both  in  name  and  jurisdiction. 
Although  the  subcommittee's  jurisdiction  is  quite  broad,  we  have 
every  intention  to  serve  the  public  in  an  efficient  and  effective 
manner. 

I  look  forward  to  chairing  this  subcommittee  with  the  under- 
standing that  it  is  quite  unusual  for  a  freshman  to  have  this  oppor- 
tunity. I  thank  the  chairman  for  his  confidence,  and  I  welcome  the 
opportunity  and  look  forward  to  working  with  many  of  the  distin- 
guished Members  on  both  sides  of  the  aisle  in  this  effort.  To  the 
greatest  extent  possible,  I  intend  to  operate  this  committee  in  a  bi- 
partisan fashion. 

With  that  in  mind,  I  am  delighted  to  introduce,  first,  my  col- 
leagues on  the  Republican  side  of  the  subcommittee,  and  then  we 
will  ask  our  distinguished  ranking  member  from  Minnesota,  Collin 
Peterson,  to  introduce  the  rest  of  our  colleagues  on  the  Democrat 
side  of  the  aisle. 

Vice  chairman  of  the  subcommittee  is  Jon  Fox  from  the  13th  Dis- 
trict of  Pennsylvania. 

(1) 


John  McHugh  is  our  only  nonfreshman  on  the  RepubHcan  side 
and  probably  needs  no  introduction.  I  am  going  to  be  turning  to 
him  quite  often  for  his  wisdom  and  experience  in  this  process.  He 
is  from  the  24th  District  of  New  York. 

Gil  Gutknecht  hails  from  the  1st  District  of  Minnesota. 

Joe  Scarborough  is  from  the  1st  District  of  Florida. 

John  Shadegg  is  from  the  4th  District  of  Arizona. 

Bob  Ehrlich  is  from  the  2d  District  of  Maryland. 

And  Randy  Tate  is  from  the  9th  District  of  the  State  of  Washing- 
ton. 

Thank  you  one  and  all  for  serving  on  this  subcommittee. 

Mr.  Peterson,  I  understand  Mrs.  Slaughter  is  unable  to  be  here 
because  her  brother  is  very  ill.  Please  convey  our  condolences  to 
her  and  her  family,  and  we  wish  them  all  the  best  and  good  health. 
Mr.  Collin  Peterson. 

Mr.  Peterson.  Thank  you,  Mr.  Chairman.  We  look  forward  to 
working  with  you  this  coming  session. 

We  have  a  distinguished  group  of  members  that  belong  to  this 
subcommittee,  and  we  have — we  are  honored  today  to  have  our 
ranking  member  of  the  full  committee  with  us,  Cardiss  Collins 
from  the  7th  District  of  Illinois,  and  we  are  glad  to  have  her  with 
us  and  enjoy  her  leadership  on  the  committee. 

We  also  have  a  number  of  senior  Members  of  the  House  that  are 
going  to  be  serving  on  this  subcommittee:  Mr.  Waxman  from  the 
29th  District  of  California,  who  also  serves  as  the  ranking  member 
on  the  Health  and  Environment  Subcommittee  of  the  Commerce 
Committee. 

We  have  some  Members  that  couldn't  be  with  us  today  because 
of  other  situations:  Mr.  Spratt  from  South  Carolina;  as  you  said, 
Mrs.  Slaughter  from  New  York,  who  has  to  be  with  her  brother 
today,  and  we  wish  her  and  the  family  well. 

Also,  Mr.  Kanjorski  from  Pennsylvania  could  not  be  with  us 
today.  He  serves  on  the  Banking  Committee. 

And,  finally,  Mr.  Condit — Gary  Condit  from  the  18th  District  in 
the  Central  Valley  of  California,  who  serves  as  the  ranking  mem- 
ber of  the  Department  Operations  Subcommittee  of  Agriculture. 

So,  with  that,  Mr.  Chairman,  we  appreciate  your  calling  this 
hearing  and  look  forward  to  working  with  you. 

Mr.  McIntosh.  Thank  you  very  much. 

To  open  this  hearing  today,  I  thought  it  would  be  appropriate  to 
hear  from  the  chairman  of  the  full  committee,  and  so  I  will  ask  Mr. 
dinger  to  ioin  us  and  am  delighted  that  he  is  able  to  be  here  today 
to  provide  his  guidance. 

Mr.  Clinger.  Thank  you,  Mr.  Chairman.  I  have  a  full  statement 
I  ask  be  submitted  for  tne  record. 

I  want  to  congratulate  you  on  this  inaugural  hearing  on  this 
brand-new  subcommittee.  The  responsibilities  that  you  are  going  to 
exercise  will  be  great. 

I  am  certainly  pleased  that  you  have  targeted  the  goal  of  reduc- 
ing regulatory  burdens  as  the  subcommittee's  primary  goal  for  the 
first  hearing.  That,  frankly,  is  what  led  me  to  choose  you  for  this 
very  important  job,  because  of  your  background  and  working  in 
this  field  and  the  years  that  you  have  devoted  to  studying  the  regu- 
latory morass  that  we  deal  with  at  the  Federal  level. 


The  burden  of  regulations  being  placed  on  the  average  American 
by  the  Federal  Government  continue  to  escalate.  I  am  confident 
that  with  your  leadership  of  this  subcommittee  we  can  hopefully 
stem  the  tide  of  useless  and  burdensome  regulations  that  are  tax- 
ing the  resources  of  every  individual  in  government  and  business 
in  this  country. 

The  assertion  that  regulatory  burdens  continue  to  mount  cannot 
be  discounted.  According  to  a  report  prepared  by  the  Federal  Regu- 
latory Information  Service  Center,  President  Clinton's  first  year  in 
the  oval  office  produced  the  third  thickest  Federal  Register  of  all 
time,  in  itself  not  necessarily  a  bad  thing  but  certainly  an  indicator 
that  we  are  not  reducing  the  regulatory  burden. 

In  1993,  the  Federal  Register's  proposed  and  final  regulations, 
which  are  often  regarded  as  a  crude  but  useful  barometer  of  the 
Washington  regulatory  activity,  published  nearly  70,000  pages  and 
that  I  think  is  reason  enough  to  oe  undertaking  these  hearings. 

During  the  past  Congress,  I  commissioned  a  study  by  the  GAO 
on  the  number  of  hours  average  Americans  spend  filling  out  gov- 
ernment paperwork  and  complying  with  Federal  regulations.  To  my 
amazement,  GAO  reported  that  Federal  agencies  reported  to  0MB 
that  a  total  6.6  billion  hours  were  required  to  fulfill  government  pa- 
perwork requirements.  This  is  another  area  we  will  be  looking  at 
in  terms  of  the  Paperwork  Reduction  Act  and  revisiting  that  legis- 
lation. 

Let  me  state  that  again  the  Federal  Government  mandated  a 
total  of  6.6  billion  hours  of  paperwork  burden  on  private  citizens 
and  individual  businesses  in  1  year  alone,  and  that  is  over  2,000 
hours  per  American. 

The  legislation  that  you  have  introduced,  I  think,  is  the  perfect 
piece  of  legislation  to  initiate  the  activities  of  this  subcommittee. 
The  bill  would  impose  a  6-month  moratorium  on  all  discretionary 
regulations  issued  by  government  agencies.  It  would  not  shut  down 
the  government.  After  all,  regulations  deemed  to  be  mandated  by 
emergency  circumstances  would  still  be  issued,  as  I  understand  it, 
but  it  will  force  regulatory  agencies  to  slow  down,  think  about  what 
they  are  doing  and  report  to  the  Congress  and  the  American  people 
what  regulations  they  are  considering. 

Mr.  Chairman,  this  matter  is  not  just  an  inside-the-beltway  pol- 
icy debate.  In  my  own  district,  I  have  a  constituent  who  is  working 
with  the  Environmental  Protection  Agency — in  opposition  to  the 
Agency — to  craft  a  rule  change  which  will  actually  relieve  his  com- 
pany of  current  regulatory  burdens.  The  agency  is  on  the  verge  of 
issuing  a  proposed  change  to  a  current  rule  which  will  save  my 
constituent  several  million  dollars  and  not  detrimentally  impact 
the  environment. 

So  efforts  like  the  implementation  of  these  streamlining  efforts 
I  think  will  be  allowed  to  continue  under  this  moratorium. 

The  most  important  result  of  this  bill,  however,  is  that  it  will 
give  the  new  Congress  an  opportunity  to  take  a  deep  breath  and 
examine  the  regulations  controlling  the  lives  of  all  Americans. 

If  H.R.  450  becomes  law,  our  work  will  not  be  over.  This  is  going 
to  be  a  principal  focus  of  this  subcommittee,  and  this  is  a  good  ini- 
tial start.  It  is  going  to  be  the  responsibility  of  each  committee  of 
the  House,  not  just  this  subcommittee  and  the  Committee  on  Gov- 


ernment  Reform  and  Oversight,  to  studv  the  regulations  being  pro- 

f)osed  by  the  executive  branch.  This  task  should  not  be  taken light- 
y  for  the  job  is  going  to  be  monumental. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  make  this  opening 
statement  this  morning  and  to  wish  all  the  members  of  the  sub- 
committee well.  I  think  it  is  an  effort  that  I  encourage,  and  I  ap- 
plaud you  for  approaching  this  in  a  bipartisan  fashion  and  wish  the 
efforts  of  the  subcommittee  great  success. 
Mr.  McIntosh.  Thank  you,  Mr.  Chairman. 
[The  prepared  statement  of  Hon.  William  F.  dinger,  Jr.,  follows:] 

Prepared  Statement  of  Hon.  William  F.  Cunger,  Jr.,  a  Representative  in 
Congress  from  the  State  of  Pennsylvania 

Mr.  Chairman:  I  congratulate  you  for  this  inaugural  hearing  of  the  Subcommittee 
on  National  Economic  Growth,  Natural  Resources,  and  Regulatory  Affairs.  The  re- 
sponsibilities are  great  and  I  am  pleased  that  you  have  targeted  the  goal  of  reducing 
regulatory  burdens  as  the  subcommittee's  primary  goal  for  the  first  hearing. 

The  regulatory  burdens  being  placed  on  an  average  American  by  the  Federal  Gov- 
ernment continue  to  escalate.  I  am  confident  that  with  the  leadership  of  this  sub- 
committee, we  can  stem  the  tide  of  useless,  burdensome  regulations  that  are  taxing 
the  resources  of  every  individual,  government,  and  business  in  this  country.  The  as- 
sertion that  regulatory  burdens  continue  to  mount  cannot  be  discounted.  According 
to  a  report  prepared  by  the  Federal  Regulatory  Information  Service  Center,  Presi- 
dent Canton's  first  year  in  the  Oval  Office  proauced  the  third-thickest  Federal  Reg- 
ister of  all  times.  In  1993,  the  Federal  Register,  whose  pages  of  proposed  and  final 
regulations  are  often  regarded  as  a  crude  but  useful  barometer  of  Washington's  reg- 
ulatory activity,  published  nearly  70  thousand  pages.  The  only  president  who  beat 
that  total  was  Jimmy  Carter,  who  served  in  White  House  during  our  previous  period 
of  rapid  government  expansion  in  the  late  1970s. 

During  the  past  Congress,  I  commissioned  a  study  by  the  General  Accounting  Of- 
fice on  the  number  of  hours  average  Americans  spend  filling  out  government  paper- 
work and  complying  with  Federal  regulations.  To  my  chagrin  and  amazement,  the 
GAO  reported  that  Federal  agencies  reported  to  the  President's  Office  of  Manage- 
ment and  Budget  that  a  total  of  6.6  billion  hours  were  reouired  to  fulfill  government 
paperwork  requirements.  Let  me  state  that  again.  The  Federal  Government  man- 
dated a  total  of  6.6  billion  hours  of  paperwork  burdens  on  private  citizens  and  indi- 
vidual businesses  in  one  year  alone.  That  is  over  2  thousand  hours  per  American. 

The  private  sector  council  on  regulatory  and  information  management  testified 
last  year  before  the  House  Small  Business  Committee  that  they  estimate  that  the 
total  burden  hours  even  higher,  at  10.2  billion  hours.  When  they  multiply  that  fig- 
ure by  an  average  $50  per  hour  in  labor  costs,  they  conclude  that  a  total  of  $510 
billion  dollars  is  taken  from  the  nation's  economyjust  to  comply  with  Federal  paper- 
work burdens.  That  is  about  9%  of  the  nation's  GDP. 

I  will  not  suggest  tnat  all  of  these  efforts  to  comply  with  government  regulations 
are  wasted.  Inaeed,  our  air  is  cleaner,  our  roads  are  safer,  and  our  workers  are  more 
productive  because  of  the  regulatory  efforts  of  many  executive  agencies.  But  that  is 
not  reason  to  allow  wasteful,  oft^n  useless  government  regulations  and  paperwork 
requirements.  H.R.  450  in  many  ways  is  the  perfect  piece  of  legislation  to  initiate 
the  activities  of  this  subcommittee.  The  bill  would  impose  a  six  month  moratorium 
on  all  discretionary  regulations  issued  by  government  agencies.  It  would  not  shut 
down  the  government.  After  all,  regulations  deemed  to  be  mandated  by  emergency 
circumstances  would  still  be  issued.  But,  it  will  force  regulatory  agencies  to  slow 
down  and  to  report  to  Congress  and  Americans  what  regulations  they  are  consider- 

Because  we  recognize  that  not  all  regulations  are  onerous,  the  bill  provides  a  con- 
siderable exception  for  regulations  which  repeal,  narrow,  or  streamline  existing 
agency  procedures.  Last  Congress,  I  was  pleased  to  co-author  a  bill  which  recreated 
the  Federal  Government's  procurement  system  into  a  better,  simpler  and  more  effi- 
cient process.  This  bill,  the  Federal  Acquisition  Streamlining  Act  of  1994,  which  was 
signed  by  the  President  this  past  October,  will,  once  implemented,  actually  reduce 
the  regulatory  burdens  associated  with  the  government's  procurement  process  and, 
as  a  result,  save  both  the  government  and  industry  considerable  amounts  of  time 
and  money. 

This  matter  is  not  just  "inside  the  beltway"  policy  debate.  In  my  own  district,  I 
have  a  constituent  who  is  working  with  the  Environmental  Protection  Agency  to 


craft  a  rule  change  which  will  actually  relieve  his  company  of  current  regulatory 
burdens.  The  agency  is  on  the  verge  of  issuing  a  proposed  change  to  a  current  rule 
which  will  save  my  constituent  several  million  dollars  and  not  detrimentally  impact 
the  environment. 

Efforts  like  the  implementation  of  these  streamlining  efforts  will  be  allowed  to 
continue  under  this  moratorium.  The  most  important  result  of  this  bill,  however,  is 
that  it  will  give  the  new  Congress  an  opportunity  to  take  a  deep  breath,  and  exam- 
ine, the  regulations  controlling  the  Uves  of  all  Americans.  In  all  honesty,  however, 
this  legislation  was  not  necessary.  In  a  letter  to  President  Clinton  early  this  year, 
the  new  house  leadership  asked  the  President  to  impose  by  Executive  order  his  own 
regulatory  moratorium.  When  given  the  opportunity  to  work  in  a  bipartisan  fashion 
to  craft  a  workable  compromise,  the  offer  was  rejected.  Now  it  is  up  to  the  Congress, 
and  particularly,  this  subcommittee,  to  find  a  means  to  reduce  the  burdens  of  the 
Federal  regulatory  apparatus. 

If  H.R.  450  becomes  law,  our  work  will  not  be  over.  It  will  be  the  responsibility 
of  each  committee  of  the  House  generally,  and  the  Committee  on  Government  Re- 
form and  Oversight  specifically,  to  study  the  regulations  being  proposed  by  the  exec- 
utive branch.  This  task  should  not  be  taken  lightly  as  the  job  will  be  monumental. 
Again,  I  appreciate  testifying  before  you  this  morning  and  wish  each  of  you  well  in 
your  daunting  task. 

Mr,  McIntosh.  I  would  also  like  to  now  call  upon  the  ranking 
minority  member,  Mrs.  Collins,  for  a  statement,  and  then  we  will 
begin  the  proceedings  of  the  hearing. 

Mrs.  Collins.  Thank  you  Mr.  Chairman. 

I  want  to  thank  you  for  calling  this  hearing  on  H.R.  450,  which 
is  a  bill  to  impose  a  6-month  moratorium  on  regulations. 

I  am  extremely  concerned,  Mr,  Chairman,  that  this  1  day  of 
hearings  will  be  totally  inadequate  to  resolve  the  confusion,  and 
many  unanswered  questions,  surrounding  this  proposal.  From  what 
I  understand,  none  of  the  witnesses  at  today's  hearing  can  tell  us 
definitively  all  of  the  regulations  that  would  be  suspended  under 
the  provisions  of  this  bill. 

The  moratorium  on  regulations  proposed  in  the  bill  is  not  part 
of  the  Contract  with  America.  When  the  public  has  an  opportunity 
to  learn  about  it,  I  doubt  that  they  will  support  it. 

No  one  can  claim  the  American  public  voted  in  November  to 
block  the  issuance  of  regulations  that  protect  consumers  from  the 
deadly  E  coli  bacteria  in  meat.  No  one  voted  to  stop  improved  air- 
line safety  regulations.  No  one  voted  to  halt  regulations  that  pro- 
vide for  enhanced  safety  at  nuclear  power  plants.  No  one  voted  to 
stall  new  mine  safety  rules  designed  to  cut  down  on  coal  mine  fires. 
Yet,  this  bill  would  make  these  and  all  other  Federal  regulations 
subject  to  a  6-month  moratorium. 

In  this  regard,  I  have  noticed  that  a  pattern  is  emerging  in  the 
Republican  bills  that  this  committee  has  been  considering.  They  all 
use  catchwords  like,  "unfunded  mandates,"  "line-item  veto"  and 
"regulatory  moratorium."  We  need  to  start  speaking  English,  and 
tell  the  American  people  exactly  what  these  bills  are  going  to  do. 

To  illustrate,  the  Department  of  Agriculture  has  proposed  new- 
inspection  rules  in  response  to  the  deaths  of  children  2  years  ago 
from  the  deadly  E  coli  bacteria  in  hamburger.  This  bill  would  halt 
those  rules  from  going  into  effect. 

The  new  meat  and  poultry  inspection  rule  is  not  being  promul- 
gated to  punish  cattle  ranchers,  poultry  farmers,  or  meat  and  poul- 
try processors.  Its  purpose  is  to  stop  people  from  dying  and  from 
getting  sick  from  food  borne  bacteria  such  as  salmonella  and  E  coli. 
Food  borne  disease  causes  an  estimated  9,000  deaths  every  year 
and  6.5  million  illnesses.  Medical  costs  and  lost  productivity  associ- 


ated  with  the  treatment  of  food  borne  illness  are  estimated  to  be 
between  $5  billion  and  $6  billion  every  year. 

I  completely  disagree  with  the  proponents  of  this  bill  that  we 
should  delay  even  for  1  minute,  much  less  6  months,  the  implemen- 
tation of  regulations  to  reduce  the  number  of  deaths  and  illnesses 
that  occur  each  year  from  food  poisoning. 

Let  me  turn  to  a  very  interesting  statement  in  the  testimony 
from  the  American  Trucking  Association,  which  was  the  only  testi- 
mony I  received  in  advance.  The  trucking  industry  supports  the  bill 
because,  among  other  things,  it  would  delay  new  regulations  that 
would  require  random  alcohol  testing  of  truck  drivers.  I  doubt  most 
Americans  driving  down  our  roads  would  want  to  see  any  kind  of 
delay  in  that  regulation,  and  I  believe  that  most  of  us  here  would 
feel  uncomfortable  with  some  kind  of  decision  to  delay  a  regulation 
like  that. 

I  think  it  is  time  for  us  to  be  honest  with  the  American  public. 
While  business  and  industry  may  like  exemptions  from  regulations 
that  a  moratorium  would  give  us,  let  us  remember  that  regulations 
are  proposed  to  deal  with  serious,  real-life  problems  that  people 
face. 

I  also  want  to  point  out  an  interesting  aspect  of  this  bill.  Two 
weeks  ago,  the  Republican  leadership  proposed  a  package  of  new 
Rules  for  the  House  which  we  adopted.  We  also  passed  a  bill  this 
week  that  would  make  the  Congress  subject  to  the  same  laws  that 
the  rest  of  the  country  and  the  executive  branch  have  to  live  by. 
So  it  strikes  me  as  ironic  that  this  regulatory  moratorium  doesn't 
apply  to  Congress.  This  is  the  kind  of  special  treatment  we  recently 
rejected. 

If  there  are  problems  with  regulations,  they  should  be  addressed 
by  the  agency.  If  Congress  believes  the  agency  is  acting  improperly 
or  the  law  needs  revision,  we  should  debate  it  and  change  the  law 
accordingly. 

Our  zeal  for  reducing  regulatory  burden  must  always  be  tem- 
pered by  our  commitment  to  serve  and  promote  the  well-being  of 
the  American  public.  For  this  reason,  I  oppose  an  across-the-board 
moratorium  and  would  urge  my  colleagues  to  give  it  their  very 
careful  consideration  as  well. 

Thank  you  and  I  yield  back  the  balance  of  my  time,  Mr.  Chair- 
man. 

Mr.  McIntosh.  Thank  you.  I  would  invite  you  to  stay  and  hear 
the  testimony  of  the  witnesses  and  see  what  their  justification  is 
for  their  positions. 

Mrs.  Collins.  I  thank  you  very  much.  I  would  be  more  than 
happy  to,  but  I  have  to  be  on  the  floor  for  unfunded  mandates. 
That  has  been  greased  through  the  House  already,  so  I  must  leave 
now. 

Mr.  McIntosh.  If  you  get  a  chance  to  come  back  and  join  us, 
that  would  be  great. 

[The  prepared  statement  of  Hon.  Cardiss  Collins  follows:] 

Prepared  Statement  of  Hon.  Cardiss  Collins,  a  Representative  in  Congress 
FROM  the  State  of  Illinois 

Mr.  Chairman,  I  want  to  thank  you  for  calling  this  hearing  on  H.R.  450,  a  bill 
to  impose  a  six-month  moratorium  on  regulations. 


I  am  extremely  concerned,  Mr.  Chairman,  that  this  one  day  of  hearings  will  be 
totally  inadequate  to  resolve  the  confusion,  and  many  unanswered  questions,  sur- 
rounding this  proposal.  From  what  I  understand,  none  of  the  witnesses  at  today's 
hearing  can  tell  us  definitively  all  of  the  regulations  that  would  be  suspended  undfer 
the  provisions  of  this  bill. 

The  moratorium  on  regulations  proposed  in  this  bill  is  not  part  of  the  Contract 
with  America.  When  the  public  has  an  opportunity  to  learn  about  it,  I  doubt  they 
will  support  it. 

No  one  can  claim  the  American  public  voted  in  November  to  block  the  issuance 
of  regulations  that  protect  consumers  from  the  deadly  E  coli  bacteria  in  meat.  No 
one  voted  to  stop  improved  airline  safety  regulations.  No  one  voted  to  halt  regula- 
tions that  provide  for  enhanced  safety  at  nuclear  power  plants.  No  one  voted  to  stall 
new  mine  safety  rules  designed  to  cut  down  on  coal  mine  fires.  Yet,  this  bill  would 
make  these  and  virtually  all  other  Federal  regulations  subject  to  a  six-month  mora- 
torium. 

In  this  regard,  I  have  noticed  that  a  pattern  is  emerging  in  the  Republican  bills 
that  this  committee  has  been  considering.  They  all  use  catchwords,  like  unfunded 
mandates",  "line  item  veto",  and  "regulatory  moratorium".  What  we  need  to  do  is 
start  speaking  English,  and  tell  the  American  people  what  these  bills  actually  do. 
For  example,  the  Department  of  Agriculture  has  proposed  new  inspection  rules  in 
response  to  the  deaths  of  children  two  years  ago  from  the  deadly  E  coli  bacteria  in 
hamburger.  This  bill  would  halt  those  rules  from  going  into  effect. 

The  new  meat  and  poultry  inspection  rule  is  not  bemg  promulgated  to  punish  cat- 
tle ranchers,  poultry  farmers,  or  meat  and  poultry  processors;  its  purpose  is  to  stop 
people  from  dying  and  getting  sick  from  food  borne  bacteria,  such  as  salmonella  and 
E  coli.  Food  borne  disease  causes  an  estimated  9,000  deaths  per  year  and  6.5  million 
illnesses.  Medical  costs  and  lost  productivity  associated  witn  the  treatment  of  food 
borne  illness  are  estimated  to  be  between  $5  billion  and  $6  billion  each  year. 

I  completely  disagree  with  the  proponents  of  this  bill  that  we  should  delay  for  one 
minute,  much  less  six  months,  the  implementation  of  regulations  to  reduce  the  num- 
ber of  deaths  and  illness  that  occur  each  year  from  food  poisoning. 

Let  me  turn  for  a  moment  to  a  very  interesting  statement  in  the  testimony  from 
the  American  Trucking  Association.  That  was  the  only  testimony  I  received  in  ad- 
vance. The  trucking  industry  supports  the  bill  because,  among  other  things  it  would 
delay  new  regulations  that  would  require  random  alcohol  testing  of  truck  drivers. 
I  doubt  most  Americans  would  want  to  delay  that  regulation.  I  doubt  most  of  us 
in  this  room  would  feel  comfortable  making  that  decision. 

It  is  time  to  be  honest  with  the  American  public.  While  business  and  industry 
may  like  the  exemptions  from  regulations  that  a  moratorium  would  give,  let  us  re- 
member that  regulations  are  proposed  to  deal  with  serious,  real  life  problems  that 
people  face. 

I  also  want  to  point  out  an  interesting  aspect  of  this  bill.  Two  weeks  ago  the  Re- 
publican leadership  proposed  a  package  of  new  Rules  for  the  House  which  we  adopt- 
ed. We  also  passed  a  bill  this  week  that  would  make  the  Congress  subject  to  tne 
same  laws  that  the  rest  of  the  country  and  the  Executive  Branch  must  live  by.  It 
strikes  me  as  ironic  that  this  regulatory  moratorium  does  not  apply  to  Congress. 
This  is  the  kind  of  special  treatment  we  recently  rejected. 

If  there  are  problems  with  regulations,  they  should  be  addressed  by  the  agency. 
If  Congress  believes  the  agency  is  acting  improperly,  or  the  law  needs  revision,  then 
we  should  debate  it,  and  change  the  law  accordingly. 

Our  zeal  for  reducing  regulatory  burden  must  always  be  tempered  by  our  commit- 
ment to  serve  and  promote  the  well-being  of  the  public.  For  this  reason,  I  oppose 
an  "across-the-board  moratorium",  and  urge  my  Colleagues  to  give  it  their  very  care- 
ful consideration  as  well. 

Mr.  McIntosh.  Last  November,  the  American  people  sent  a  clear 
message  to  Washington— "get  government  off  of  our  backs." 

Last  week,  Congressman  DeLay  and  I  introduced  a  bill  to  do  just 
that.  Titled  the  "Regulatory  Transition  Act  of  1995,"  H.R.  450  pro- 
tects the  middle  class  by  placing  a  moratorium  until  June  30  on 
new  Federal  regulations  that  the  administration  has  issued  or  pro- 
posed since  the  election.  There  are  now  over  72  cosponsors  in  the 
House.  I  am  pleased  that  this  bill  has  bipartisan  support,  including 
the  ranking  member,  Collin  Peterson. 

The  Subcommittee  on  National  Economic  Growth,  Natural  Re- 
sources, and  Regulatory  Affairs  is  holding  a  hearing  today  on  H.R. 
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450  in  order  to  bring  to  the  Federal  Government's  attention  the 
many  ways  in  which  unnecessary  regulation  has  hurt  the  American 
middle  class. 

First,  let  me  give  you  a  brief  outline  of  some  of  the  principles 
that  I  will  bring  to  this  task  in  chairing  this  subcommittee  and 
that  the  subcommittee  will  apply  in  its  work. 

First,  regulations  must  maximize  the  benefits  to  the  public  and 
minimize  the  burdens  on  the  American  people. 

Second,  we  must  always  have  the  utmost  respect  for  individual 
freedom. 

Third,  it  is  vitally  important  that  we  have  a  renewed  respect  for 
federalism  and  the  role  that  States  and  local  governments  play  in 
our  governmental  system. 

It  is  also  equally  important  that  we  respect  established  constitu- 
tional rights.  Perhaps  most  important  in  this  area  will  be  the  pro- 
tection of  private  property  and  the  rights  guaranteed  under  the 
Constitution. 

We  will  also  need  to  look  to  see  that  other  procedural  rights  are 
guaranteed  for  the  American  citizens  who  interact  with  our  regu- 
latory agencies. 

And,  finally,  we  will  promote  free  markets  and  free  market  solu- 
tions used  in  the  regulatory  process. 

Those  are  the  principles  that  we  will  use  to  guide  our  review  of 
how  the  government  is  performing  its  task  in  a  myriad  of  areas 
across  a  broad  cross-section  of  the  country  and  a  broad  cross-sec- 
tion of  the  Federal  programs. 

The  need  for  a  freeze  on  new  regulations  is  beyond  debate.  Presi- 
dent Clinton's  administration  has  admitted  that  Federal  regula- 
tions cost  the  private  sector  alone  at  least  $430  billion.  Private  esti- 
mates have  projected  that  the  full  cost  of  compliance  is  well  over 
$500  billion  per  year.  For  the  average  family  of  four  that  is  a  hid- 
den tax  of  about  $8,000  a  year. 

This  hidden  Federal  tax  hurts  the  average  American  every  day. 
Regulation  pushes  up  the  price  that  moms  and  dads  pay  for  food 
they  put  on  the  table,  clothing  for  their  kids,  for  the  cars  that  they 
drive  and  for  all  goods  and  services.  They  force  farmers  to  spend 
time  filling  out  Federal  forms  rather  than  tilling  their  fields.  And 
small  businesses  cannot  create  new  jobs  with  the  regulatory  bur- 
den that  they  are  suffering  under.  The  Small  Business  Administra- 
tion estimates  that  in  this  country  small  businesses  spend  at  least 
1  billion  hours  every  year  filling  out  government  forms.  America 
has  fought  wars  that  were  done  in  less  time  than  that. 

We  have  tried  to  work  with  President  Clinton  on  this  bill,  but, 
frankly,  I  don't  think  he  is  serious  about  cutting  back  on  Federal 
regulations.  Consider  the  following: 

President  Clinton  has  refused  a  request  from  the  Senate  and 
House  leadership  to  voluntarily  freeze  more  regulations  for  the  first 
100  days  of  this  Congress. 

President  Clinton's  regulatory  plan,  issued  shortly  after  the  elec- 
tion, lists  about  4,300  pending  new  regulatory  actions  that  the 
Clinton  administration  plans  to  take  this  year.  Already,  they  have 
taken  about  823  regulatory  actions  in  the  agencies  listed  in  that 
plan  and  many  others  that  are  not  listed  therein. 


According  to  the  Institute  for  Public  Policy,  the  President  plans 
to  have  nearly  130,000  government  employees  devoted  to  imple- 
menting reflations. 

I  would  like  to  submit  for  the  record  a  copy  of  an  article  that  ap- 
peared today  in  the  Washington  Post  that  shows  how  the  budgets 
for  Federal  regulatory  agencies  have  been  increasing  so  that  they 
are  now  10  times  as  high  as  they  were  in  1970.  The  onslaught  of 
Federal  regulation  continues  and  needs  to  be  put  to  an  end. 

[The  information  referred  to  follows:] 
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Putting  a  Price  Tag  on  Regulatory  Reform 


TKEKDUNES.FtMlW 


year  wouk)  be  about  three  tiroes  more 
than  in  1970. 

Now  there  is  a  new  drive  underway  in 
the  Repubbcan-controDed  Congress  to 
force  sweeping  changes  in  the  way 
regulations  are  adopted  and  to  cap  the 
total  cost  of  regulatioDs  imposed  on 
individuals,  businesses  and  governments. 
Some  estimates  of  that  cost  range  above 
$500  bilboD  annually,  though  the  figure  is 
extraordinarity  hard  to  quantify. 

As  was  the  case  in  1974,  economists  of 
all  pobtical  leanings  have  found  merit  in 
some  of  the  proposed  changes,  inchiding 
the  requirement  that  there  be  an 
assessment  of  the  human  health  and 
safety  or  environmental  risk  each  new 
regulatxxi  is  intended  to  address. 

Paul  Portney,  vice  president  of 
Resources  for  the  Future,  a 
WashingtoD-based  nonprtft  organization 
that  specializes  in  the  economics  of 
regulation,  wrote  recently  in  The 
Washington  Post  "Certainly, 
environmental  regulatioD  needs  m^jor 
reform:  not  even  the  most  ardent 
environmentalist  could  dispute  that  One 
reason  the  (reform  |Ht)posal|  strikes  such 
a  chord  is  because  so  many  absurtlities 
and  inefficiencies  are  built  mto  current 
rules.* 

In  a  similar  vein,  at  the  annual  meeting 
of  the  American  Economic  Association 
here  earlier  this  month,  Murray  L. 
Weidenbaum,  former  chairman  of 
President  RonaU  Reagan's  Council  of 
Ecooomic  Advisers  and  now  head  of  the 
Center  for  the  Study  of  American 
Business,  saxl  the  high  cost  of  inefficient 
regulatioo  has  caused  a  nassive  backlash, 
particularly  among  business  executives. 
1  bebeve  that  the  past  faihire  to  adopt 


relatively  modest  (re/orm)  proposals .  .  . 
has  led  to  the  slash-and-bum  approach 
that  we  will  be  reading  about  in  coming 
months,"  he  sakl. 

Weidenbaum  has  been  urging  for  years 
that  more  risk  assessments  be  done  so 
that  available  funds  be  directed  at 


"In  general,  reduced 
economic  regulation . . . 
has  enabled  the 
competitive  process  to 
work  better." 

—  Mumy  L  Weidenbaum, 
Center  for  the  Study  of  American  Business 

reducing  or  eliminating  the  risks  that 
pose  the  greatest  danger.  At  the  same 
time,  he  has  called  for  more  cost-benefit 
analyses  and  giving  those  required  to 
comply  with  reguhtions  more  freedom  to 
choose  the  most  cost-effective  way  to  do 
so.  But  with  rare  exceptions,  such  as 
aUowmg  electric  utilities  to  sell  or  trade 
poUubon  credits,  few  changes  have  been 
made.  Weidenbaum  saxl. 

The  lack  of  progress  has  caused  House 
Repubbcans  to  go  too  ^  in  trying  to  curb 
regulatkios,  Weidenbaum  sakl  in  an 
interview.  By  "slash-and-bum"  he  was 
referring  to  the  proposal  that  no  new 
regulations  couM  be  adopted  that  wouM 
impose  any  cost  oo  soaety  unless  the  cost 
of  comphance  with  existing  regulatxiDS  be 
reduced  by  a  similar  amount 

Weklenbaum  sakl  there  simply  is  no 
bank  of  information  on  which  to  base  such 
a  law.  No  one  knows  with  any  certainty 


what  the  cost  of  regulatory  compliance  is. 
so  such  an  approach  would  be 
unworkable,  he  said. 

Said  Portney,  "If  enacted  ui  anything 
resembhng  their  present  form,  the 
changes  proposed  would  bruig  the 
regulatory  system  to  a  jamng  halt.  This 
would  not  only  jeopardize  regulabons 
everyone  would  agree  are  in  the  nabonal 
interest  (such  as  the  mandated  removal 
of  lead  fiiDm  gasohne  several  years  ago], 
but  also  kill  chances  for  more  measured 
reform." 

The  other  two  lines  on  the  chart  show 
that  the  expansion  of  regulation  has  not 
come  in  the  traditional  sphere  of 
economic  activity.  Only  about  one-fourth 
of  the  cost  of  running  federal  regulatory 
agencies  involves  regulation  of  finance 
and  banking,  genera]  business  activities 
or  industry-specific  circumstances. 

Instead,  the  expansion  has  come  in 
social  regulation — encoi^iiassing 
consumer  safety  and  health,  job  safety, 
energy  use  and  the  environment — and  it 
will  cost  the  federal  government  about 
$12.6  bilhon  this  year  to  make  and 
enforce  the  rules,  according  to  the 
center. 

"In  general,  reduced  economic 
regulation — ranging  from  outnght 
deregulation  to  simplification  and 
streamhning  of  rule  making — has  enabled 
the  competitive  process  to  work  better," 
Weklenbaum  said. 

The  reverse  trend  has  been 
experienced  in  the  area  of  social 
regulation.  A  lack  of  concern  with 
adverse  economk  impacts  has 
accompanied  the  most  rapid  and  costly 
expansion  in  environmental  and 
workplace  regulation  in  American 
history,"  he  said. 
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Mr.  McIntosh,  Since  we  introduced  the  moratorium  bill  we  have 
met  with  the  White  House  twice.  They  have  acknowledged  that 
there  are  serious  problems  with  the  way  in  which  the  regulatory 
machinery  works,  but  President  Clinton  has  refused  to  sign  off  on 
our  bill  and  put  a  stop  to  the  regulatory  juggernaut. 

This  evidence  leads  to  one  conclusion — President  Clinton  is  hav- 
ing a  love  affair  with  Federal  regulations,  and  the  American  middle 
class  has  had  to  pay  the  price.  Well,  not  any  more.  No  more  busi- 
ness as  usual.  This  Congress  will  put  a  stop  to  costly,  unnecessary 
regulations. 

In  order  to  reform  the  way  the  Federal  Government  makes  regu- 
lations, we  need  to  move  forward  with  the  moratorium,  and  there 
are  several  reasons  we  need  to  do  that.  I  think  most  important  are 
the  regulations  that  would  be  affected  during  that  time  period. 

One  of  them  is  the  California  Federal  implementation  plan  that 
will  come  due  under  a  court  deadline  February  15th.  Although  the 
implementation  date  has  been  moved  for  2  years,  this  would  be- 
come a  final  regulation  which  would  hang  over  the  heads  of  the 
citizens  of  southern  California  and  threaten  over  160,000  individ- 
uals with  the  loss  of  their  jobs  if  that  FIP  comes  into  place. 

The  American  people  will  hear  a  lot  of  reasons  why  we  shouldn't 
have  a  moratorium  on  regulations.  The  proponents  of  big  govern- 
ment will  try  to  scare  them  into  believing  that  the  horror  of  horrors 
will  happen,  and  life  will  come  to  an  end  as  we  know  it.  Those  red 
herrings  will  be  put  to  rest  by  this  committee,  and  we  will  assure 
the  American  people  that  we  will  fully  protect  the  environment,  we 
will  fully  protect  the  health  and  safety  of  every  worker,  and  we  will 
fully  protect  the  American  public  when  it  is  necessary,  but  we  will 
cut  back  on  unnecessary  regulations  that  cost  us  jobs  and  cost  the 
American  taxpayer  every  day  in  the  marketplace. 

Let  me  mention  some  of  the  reasons  that  are  given  and  tell  you 
why  I  don't  think  they  really  apply. 

First,  the  President  and  his  staff  are  worried  that  the  morato- 
rium would  paralyze  the  Federal  bureaucracy.  Quite  honestly,  I 
know  a  lot  of  people  think  that  is  maybe  not  too  bad.  But  I  suspect 
that  the  bill's  opponents  have  overstated  the  burden  this  bill  would 
create  and  that  perhaps  some  of  those  130,000  employees  in  the 
Federal  Government  could  turn  their  attention  to  reducing  regu- 
latory burdens  rather  than  creating  new  ones. 

Second,  there  will  be  those  who  oppose  the  bill  by  exploiting  the 
fears  of  the  American  public.  I  have  heard  claims  that  without  new 
Federal  regulations,  airline  safety  will  be  jeopardized — not  so — and 
that  children  will  be  threatened  with  new  toys  that  are  dan- 
gerous— not  so.  The  bill  has  an  exemption  that  guarantees  the 
health  and  safety  of  the  American  public  and  allows  the  President 
to  put  forward  any  regulations  that  he  deems  necessary  to  address 
immediate  threats  in  those  areas. 

Third,  the  President's  staff  does  not  like  the  fact  that  the  bill 
permits  private  citizens  to  sue  the  Federal  Grovernment  if  it  doesn't 
follow  the  freeze  on  new  regulations.  I  find  it  highly  ironic  that  the 
President  is  in  favor  of  tort  reform  when  the  government  is  the  de- 
fendant but  in  no  other  instance. 

The  American  people  will  not  be  fooled.  They  know  the  White 
House's  opposition  to  this  proposal  is  nothing  more  than  a  camou- 
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flage  for  their  true  feelings:  They  want  to  move  forward  with  more 
regulations.  I  hope  that  we  can  put  that  aside  and  work  together 
to  pass  this  bill. 

I  encourage  President  Clinton  and  all  Federal  regulators  to  listen 
to  the  message  the  voters  sent  last  fall,  to  work  with  this  new  Con- 
gress to  accomplish  these  tasks,  to  put  old  thinking  behind  us  and 
to  move  forward  to  address  these  problems.  We  are  determined  to 
reduce  the  regulatory  burden  on  the  American  people,  to  cut  the 
hidden  tax,  and  we  welcome  the  President's  cooperation.  But  let  me 
be  clear.  We  have  heard  the  mandate  of  the  American  people,  and 
we  will  move  forward  with  or  without  that  cooperation. 

In  a  moment,  a  number  of  Americans  will  testify  about  the  tre- 
mendous burdens  that  Federal  regulations  have  imposed  on  their 
daily  lives.  We  will  hear  about  how  EPA  has  cost  small  businesses 
hundreds  of  thousands  of  dollars,  how  regulations  have  cost  jobs  in 
America,  how  women  in  America  cannot  use  the  latest  techniques 
to  test  for  breast  cancer  because  the  FDA  won't  get  off  the  dime 
and  approve  them.  These  are  real  Americans — not  lobbyists,  not 
Washington  professionals,  not  special  interest  representatives.  We 
will  hear  how  they  are  victims  of  regulations. 

Their  stories  are  onlv  a  few  of  the  millions  that  could  be  told.  In- 
deed, we  asked  a  number  of  other  witnesses  to  testify  today.  Some 
declined  because  they  feared  retribution  from  Federal  regulators. 
In  the  past,  I  have  heard  rumors  about  such  retribution.  Today  I 
am  here  to  tell  you  that  these  rumors  are  true,  sad  as  it  may  be. 
Such  arrogant  abuse  of  power  is  intolerable  in  a  free  society. 

And  let  there  be  no  misunderstanding.  If  I  find  out  that  anyone 
is  harassed  by  the  government  for  cooperating  with  this  sub- 
committee and  our  effort  to  reduce  regulations,  I  will  hold  those 
persons  personally  accountable. 

[The  prepared  statement  of  Hon.  David  M.  Mcintosh  follows:] 

Prepared  Statement  of  Hon.  David  M.  McIntosh,  a  Representative  in 
Congress  from  the  State  of  Indiana 

the  people  have  spoken,  and  we  have  likened 

Last  November  the  American  people  sent  a  clear  message  to  Washington — "Get 
government  off  our  backs." 

Last  week,  Congressman  DeLay  and  I  introduced  a  bill  to  do  just  that.  Entitled 
the  "Regulatory  Transition  Act  of  1995,"  House  Resolution  450  protects  the  middle 
class  by  placing  a  moratorium  until  June  30,  1995  en  new  federal  regulations  the 
Clinton  Administration  has  issued  or  proposed  since  the  election.  There  are  now 
over  72  co-sponsors.  I  am  pleased  that  this  bill  has  bi-partisan  support — including 
my  distinguished  colleague  from  Minnesota,  Ranking  Member  Collin  Peterson. 

The  Subcommittee  on  National  Economic  Growth,  Natural  Resources  and  Regu- 
latory AfTairs  is  holding  hearings  today  on  H.R.  450  in  order  to  bring  to  the  Federal 
Government's  attention  the  many  ways -in  which  unnecessary  regulation  has  hurt 
the  American  middle  class. 

PRINCIPLES  OF  REGULATORY  REFORM 

As  we  begin  this  important  task,  the  American  people  deserve  to  hear  the  six 
principles  oF  regulatory  reform  that  will  guide  my  work  and  the  work  of  this  sub- 
committee. 

Regulations  Must  Maximize  Benefits  and  Minimize  Burdens 

Regulations,  by  their  nature,  impose  burdens  on  the  American  people — both  direct 
and  indirect.  For  too  long,  the  federal  government  has  failed  to  take  into  account 
these  burdens,  and  to  weigh  them  against  the  benefits  of  regulation.  In  the  future, 
new  regulations  will  be  subject  to  a  cost  benefit  analysis  that  ensures  that  regula- 
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tions  do  more  good  than  harm.  In  conducting  this  analysis,  we  need  to  make  sure 
that  our  math  is  honest  and  our  science  is  sound.  In  making  this  balance,  we  can 
no  longer  justify  an  improper  regulation  by  simply  putting  the  thumb  of  government 
on  the  scales. 

Respect  for  Individual  Freedom 

America  was  founded  on  the  principle  of  individual  freedom.  Today,  that  freedom 
is  under  attack,  not  from  a  foreign  threat,  but  from  our  own  government — through 
a  suffocating  fog  of  regulations.  Over  150  years  ago,  Alexis  De  Tocqueville  warned 
America  about  this  attack  from  within.  In  Democracy  in  America,  Tocqueville  wrote: 
"[Regulation]  covers  the  surface  of  society  with  a  network  of  small  complicated  rules, 
minute  and  uniform,  through  which  the  most  original  minds  and  the  most  energetic 
characters  cannot  penetrate  ....  [Regulation]  does  not  destroy,  but  it  prevents 
existence;  it  does  not  tyrannize,  but  it  compresses,  enervates,  extinguishes,  and  stu- 
pefies a  people,  till  each  nation  is  reduced  to  be  nothing  better  than  a  flock  of  timid 
and  industrious  animals,  of  which  the  government  is  the  shepherd."  It  is  time  we 
recognize  that  the  American  people  are  free-thinking,  hard-working,  responsible  citi- 
zens capable  of  ordering  their  lives  as  they  see  fit.  They  will  no  longer  tolerate  the 
government's  encroachment  on  their  freedom. 

New  Respect  for  Federalism 

It  is  time  for  the  federal  government  to  again  recognize  that  it  is  not  the  only 
government  in  existence  in  these  United  States.  Fifty  state  governments  and  tens 
of  thousands  of  local  governments  also  exist  for  good  and  proper  reasons.  The  Tenth 
Amendment  to  the  Constitution  commands  us,  as  legislators,  to  acknowledge  that 
"the  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  prohibited 
by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the  people."  I  am 
dedicated  to  the  principle  that  federal  regulations  that  encroach  on  powers  reserved 
to  the  States  will  not  stand.  Even  where  the  federal  government  has  the  constitu- 
tional authority  to  act,  we  need  to  also  ask  whether  it  is  best  suited  for  the  task. 
I  believe  there  are  many  tasks  currently  performed  by  the  federal  government  that 
can  be  better  performed  by  the  states — the  police  power,  for  example. 

Vigorous  Protection  of  Property  Rights 

The  Fifth  Amendment  to  the  Constitution  prohibits  the  federal  government  from 
taking  private  property  for  public  use  without  just  compensation.  With  the  rise  of 
the  regulatory  state,  government  effectively  takes  private  property  when  regulations 
limit  its  use.  Federal  regulations  need  to  be  subjected  to  careful  scrutiny  to  ensure 
they  do  not  violate  this  most  basic  of  all  rights. 

A  Bill  of  Rights  for  Victims  of  Excessive  Regulations 

Those  Americans  victimized  by  regulations  must  be  afforded  certain  procedural 
rights  as  a  guarantee  against  improper  federal  action.  The  most  important  of  these 
procedural  rights  are  embodied  in  the  Bill  of  Rights.  These  protections  need  to  be 
preserved  in  the  regulatory  state. 

Protect  Free  Markets  and  Find  Free  Market  Solutions 

Whenever  possible,  we  need  to  create  regulations  that  protect,  not  destroy,  free 
markets.  The  days  of  big  government  trying  to  micro-manage  our  economy  are  over. 

With  these  principles  of  regulatory  reform  in  mind,  let  me  turn  now  to  the  specif- 
ics of  the  Regulatory  Transition  Act  of  1995. 

FEDERAL  REGULATIONS  ARE  AN  $8,000  HIDDEN  TAX 

The  need  for  a  freeze  on  new  regulations  is  beyond  debate.  President  Clinton's  Ad- 
ministration itself  has  admitted  that  Federal  regulations  cost  the  private  sector 
alone  "at  least  $430  billion."  Private  estimates  have  projected  that  the  full  cost  of 
compliance  is  well  over  $500  billion  per  year.  For  the  average  family  of  four,  that's 
a  hidden  tax  of  about  $8,000  a  year. 

This  hidden  federal  tax  hurts  the  average  American  everyday.  Regulations  push 
up  the  prices  Moms  and  Dads  pay  for  food  and  clothing  for  their  kids,  the  car  they 
drive,  and  all  goods  and  services.  They  force  farmers  to  spend  time  filling  out  forms 
rather  than  tilling  their  fields.  Small  businesses  cannot  create  new  jobs.  The  Small 
Business  Administration  estimates  that  small  businesses  in  this  country  spend  at 
least  1  billion  hours  every  year  just  filling  out  government  forms.  America  has 
fought  wars  that  didn't  take  that  long. 
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THE  WHITE  HOUSE  HAS  REFUSED  TO  ACT 

We  have  tried  to  work  with  President  CUnton  on  this  bill.  But  quite  frankly,  I 
don't  think  he's  serious  about  cutting  back  on  regulation.  Consider  the  following  evi- 
dence: 

Exhibit  #1 — President  Clinton  refused  a  request  from  Senate  and  House  leaders 
to  voluntarily  freeze  new  regulations  for  the  first  100  days  of  the  new  Congress. 
Exhibit  #2 — President  Clinton's  Regulatory  Plan  (which  was  published  only  six 
days  after  the  election)  lists  about  4,300  pending  new  regulatory  actions  on  the 
Clinton  agenda.  Already,  the  Clinton  Adrninistration  has  taken  568  new  regula- 
tions. Here's  the  Federal  Register  to  date  from  1949. 

Exhibit  #3 — According  to  the  Institute  for  Public  Policy,  the  President  wants  to 
have  nearly  130,000  government  employees  devoted  to  implementing  regula- 
tions in  1995. 

Exhibit  #4 — Since  we  introduced  the  Moratorium  Bill,  the  White  House  has  met 
with  us  twice  and  has  acknowledged  that  there  are  serious  problems  with  the 
regulatory  machine — some  would  say  it  is  out  of  control.  But  President  Clinton 
has  refused  to  shut  off  this  engine. 

Exhibit  #5 — Only  yesterday,  the  White  House  canceled  a  meeting  with  this  sub- 
committee to  discuss  the  Moratorium  Bill. 
This  evidence  leads  to  only  one  conclusion:  President  Clinton  is  having  a  love  af- 
fair with  federal  regulations.  And  the  American  middle  class  has  had  to  pay  the 
price — well,  not  any  more.  No  more  business  as  usual.  This  Congress  will  put  a  stop 
to  costly  unnecessary  Federal  Regulations. 

In  order  to  reform  the  way  the  federal  government  makes  regulations,  the  Amer- 
ican people  need  a  break  from  the  daily  deluge  of  new  regulations.  The  freeze  on 
new  regulations  gives  them  that  break.  The  moratorium  also  ensures  that  once  we 
reform  the  regulatory  process,  we  will  not  be  stuck  with  thousands  of  regulations 
still  in  the  pipeline  that  have  not  been  subjected  to  proper  scrutiny. 

OBJECTIONS  TO  THE  MORATORIUM  ARE  INSINCERE 

As  we  move  forward  with  the  Regulatory  Moratorium,  the  proponent  of  big  gov- 
ernment will  try  to  scare  the  American  people  with  a  parade  of  horror  stories — all 
of  which  are  false! 

First,  the  President's  staffers  are  worried  the  moratorium  would  paralyze  the  fed- 
eral bureaucracy.  Quite  honestly,  I  suspect  that  many  Americans  think  paralyzing 
the  federal  government  would  be  a  good  thing.  I  also  suspect  that  the  bill's  oppo- 
nents overstate  the  burden  this  bill  would  impose  on  the  White  House  staff.  I  find 
it  hard  to  believe  that  a  well  run  Executive  Branch  cannot  comply  with  a  regulatory 
moratorium  and  do  its  job  at  the  same  time. 

Second,  there  will  be  those  who  oppose  this  bill  by  exploiting  the  fears  of  the 
American  public.  I  have  heard  claims  that  without  new  federal  regulations  airplane 
safety  will  be  jeopardized — not  so — and  that  children  will  be  threatened  by  their 
toys — not  so.  The  President  and  I  both  know  that  the  Moratorium  Bill  allows  the 
government  to  pass  regulations  that  protect  the  public  from  an  imminent  threat  to 
health  or  safety  or  other  emergency.  I  am  disappointed  that  anyone  would  stoop  to 
fear-mongering  to  protect  the  regulatory  juggernaut. 

Third,  President  Clinton's  stafi"  does  not  like  the  fact  the  bill  permits  private  citi- 
zens to  sue  the  federal  government  if  it  breaks  the  freeze  on  new  regulations.  I  find 
it  highly  ironic  that  the  President  is  in  favor  of  legal  reform  only  when  his  Adminis- 
tration is  being  sued. 

The  American  people  cannot  be  fooled.  They  know  the  White  House's  opposition 
to  the  Republican's  proposed  freeze  on  new  federal  regulations  is  nothing  more  than 
camouflage  for  the  President's  true  feelings — a  deep-seeded  love  of  regulation. 

CONGRESS  AND  THE  WHITE  HOUSE  SHOULD  WORK  TOGETHER 

Well,  we  are  here  to  say,  it  is  a  "New  Day"  in  Washington.  I  encourage  President 
Clinton  and  all  federal  regulators  to  listen  to  the  message  of  the  voters,  and  to  work 
with  this  new  Congress  to  accomplish  those  tasks  we  were  sent  to  Washington  to 
do.  Reforming  the  way  regulations  work  in  this  country  is  one  of  the  most  important 
tasks  the  Republicans  promised  to  tackle  in  the  104th  Congress.  We  are  determined 
to  reduce  the  onslaught  of  new  regulations  and  roll  back  unnecessary  red  tape  that 
are  a  hidden  tax  on  the  American  middle  class.  We  welcome  President  Clinton's  co- 
operation— bet  let  me  repeat  we  will  get  the  job  done  with  or  without  that  coopera- 
tion. 
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MCINTOSH  SPEARS  OUT  AGAINST  RETRIBUTION  BY  FEDERAL  REGULATORS 

In  a  moment,  a  number  of  Americans  will  testify  about  the  tremendous  burdens 
that  federal  regulations  have  imposed  on  their  daily  lives.  We  will  hear  how  EPA 
has  cost  small  businesses  $100,000's.  How  regulations  cost  jobs.  How  women  in 
America  cannot  use  the  latest  techniques  to  test  for  breast  cancer  because  the  FDA 
won't  get  off  the  dime.  These  are  real  Americans — not  lobbyists,  not  Washington 
professionals,  not  special  interests.  We  will  hear  how  they  are  victims  of  regulation. 

Their  stories  are  only  a  few  of  the  millions  that  could  be  told.  Indeed,  we  asked 
a  number  of  other  witnesses  to  testify  today.  Some  declined  because  they  feared  ret- 
ribution from  federal  regulators.  In  the  past,  I  have  heard  rumors  about  such  ret- 
ribution. Today,  I  am  here  to  tell  you  that  those  rumors  are  true.  Such  arrogant 
abuse  of  power  is  intolerable  in  a  free  society. 

Let  there  be  no  misunderstanding:  If  I  find  out  that  anyone  is  hau'assed  by  the 
government  for  cooperating  with  this  subcommittee,  I  will  hold  those  responsible 
personally  accountaole. 

Mr.  McIntosh.  Let's  begin  with  opening  statements  from  my  col- 
leagues— although  I  understand  there  is  a  journal  vote,  and  we 
need  to  take  a  short  recess  to  allow  the  Members  to  vote. 

Collin,  if  you  don't  object,  I  suggest  that  we  take  a  10-minute  re- 
cess to  vote  and  then  return  for  your  opening  statement.  Thank 
you. 

We  will  stand  in  recess  for  10  minutes. 

[Recess. 1 

Mr.  McIntosh.  The  committee  is  in  session. 

I  would  like  to  ask  the  Members  unanimous  consent  to  change 
the  order  slightly  out  of  deference  to  Chairman  Bliley  of  the  Com- 
merce Committee.  He  has  agreed  to  come  and  talk  with  us  today, 
but  has  to  get  back  to  his  committee  for  a  hearing  that  is  going  on. 
Collin,  if  you  don't  object,  I  would  like  to  hear  from  him  and  then 
go  back  to  your  opening  statements. 

Let  me  present  a  man  who  needs  no  introduction,  the  new  chair- 
man of  the  Commerce  Committee,  Mr.  Bliley. 

STATEMENT  OF  HON.  THOMAS  J.  BLH^Y,  JR.,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  VIRGINIA 

Mr.  Bliley.  Would  you  introduce  me  to  that  man  who  is  second 
on  your  right?  Good  morning,  Henry. 

Thank  you,  Mr.  Chairman.  I  appreciate  the  opportunity  to  testify 
before  you  this  morning,  and  I  want  to  begin  by  congratulating  you 
on  your  chairmanship.  Many  of  us  on  the  Commerce  Committee 
had  the  opportunity  to  work  with  you  when  you  were  at  the  White 
House  several  years  ago  and  are  pleased  that  you  have  assumed 
the  new  responsibilities. 

Mr.  Chairman,  I  think  you  will  agree  that  one  of  the  important 
messages  from  last  November's  elections  is  that  the  American  peo- 
ple are  concerned  about — indeed,  are  fed  up  with  the  growth  of  the 
Federal  Government  and  its  invasion  into  virtually  every  aspect  of 
their  daily  lives.  It  is  my  understanding  that  the  American  public 
pays  nearly  $500  billion  per  year — almost  10  percent  of  the  gross 
domestic  product — to  comply  with  Federal  regulations.  EPA  alone 
is  responsible  for  administering  more  than  9,000  regulations,  cover- 
ing everything  from  standards  for  inspecting  your  car  to  require- 
ments for  disclosing  environmental  hazards  when  you  sell  or  lease 
a  house. 

Make  no  mistake:  many  existing  government  regulations  are  nec- 
essary, and  some  of  these  regulations  provide  substantial  benefits. 
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My  concern  is  that  as  the  demand  for  Federal  regulations  has  in- 
creased, Congress  has  failed  to  ensure  that  the  costs  of  these  new 
Federal  regulations  are  reasonably  related  to  their  benefits  and 
that  these  regulations  actually  address  real  risks.  These  shouldn't 
be  controversial  goals,  but  our  efforts  in  past  Congresses  to  adopt 
meaningful  regulatory  reform  have  been  opposed  by  supporters  of 
the  status  quo. 

I  expect,  however,  that  the  104th  Congress  will  be  different.  This 
Congress  has  already  committed  itself  to  making  major  changes  in 
the  way  Federal  agencies  write  regulations.  The  Government  Re- 
form Committee  on  which  you  serve  has  already  reported  legisla- 
tion on  unfunded  mandates,  and  the  House  will  begin  to  consider 
that  legislation  today. 

In  addition,  within  the  next  week  or  so,  the  Commerce  Commit- 
tee, along  with  several  other  committees,  will  begin  work  on  por- 
tions of  H.R.  9,  the  Wage  Enhancement  and  Job  Creation  Act.  This 
legislation  contains  significant  reforms  in  the  areas  of  risk  assess- 
ment, cost-benefit  analysis  and  peer  review  principles.  This  is  land- 
mark legislation  that  will  dramatically  improve  the  way  in  which 
Federal  regulations  are  written  and  implemented. 

However,  it  will  take  a  little  time  before  this  bill  is  approved  and 
put  in  place,  and  until  this  work  is  finished,  the  Federal  agencies 
will  continue  to  write  and  issue  more  regulations.  The  current  ad- 
ministration said  it  would  eliminate  unnecessary  and  burdensome 
regulations,  but  it  has  failed  to  take  meaningful  steps  in  that  direc- 
tion. Instead,  it  proposed  the  broadest  expansion  of  the  Federal  bu- 
reaucracy in  history.  So  the  only  option  we  have  left  is  to  seek  a 
moratorium — or  a  "time  out" — through  the  legislative  process. 

I  must  admit  that  I  have  some  reservations  with  legislation  that 
proposes  across-the-board  solutions  to  problems,  especially  since  a 
moratorium  established  by  Congress  can  only  be  a  blunt  and  crude 
instrument.  Despite  its  extensive  resources  and  capabilities,  this 
committee  can't  possibly  review  every  regulation  and  determine 
whether  a  moratorium  is  appropriate  in  each  case.  That  is  the  job 
of  the  authorizing  committee. 

Furthermore,  Congress  can't  possibly  anticipate  all  of  the  cir- 
cumstances that  might  confront  a  Federal  agency  during  the  term 
of  the  moratorium.  So  Congress  must  give  the  President  broad  au- 
thority to  grant  exemptions  from  the  moratorium  and  trust  that  he 
will  exercise  that  authority  responsibly. 

But  we  find  ourselves  today  in  a  serious  situation  that  calls  for 
a  serious  solution.  A  congressionally  mandated  moratorium,  despite 
its  shortcomings,  is  an  interim  step  to  temporarily  stop  the  flow  of 
new  constraints  on  the  economy  pending  enactment  of  a  broad 
range  of  regulatory  reforms.  This  measure  would  give  the  authoriz- 
ing committees  an  opportunity  to  review  the  regulatory  agendas  of 
agencies  within  their  jurisdictions.  It  would  also  ensure  that  as 
many  regulations  as  possible  are  subject  to  the  regulatory  reforms 
that  are  proposed  in  the  Republicans'  Contract  with  American  leg- 
islation. 

I  want  to  assure  this  subcommittee  that  the  Commerce  Commit- 
tee intends  to  move  aggressively  to  develop  a  sweeping  program  of 
regulatory  reform  that  will  get  the  bureaucrats  off  the  backs  of  the 
American  people.  As  I  have  mentioned,  the  committee  will  hold 
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hearings  in  early  February  on  the  risk  assessment  and  cost-benefit 
provision  of  H.R,  9,  the  Wage  Enhancement  and  Job  Creation  Act, 
and  I  anticipate  prompt  Commerce  Committee  approval  of  these 
provisions. 

In  addition,  in  the  next  several  weeks  the  committee's  Oversight 
and  Investigations  Subcommittee  will  begin  a  series  of  hearings 
looking  at  the  implementation  of  the  Clean  Air  Act  Amendments 
of  1990.  The  purpose  of  these  hearings  will  be  to  investigate  wheth- 
er the  regulations  mandated  by  the  Clean  Air  Act  are  achieving  im- 
provements in  the  air  quality  in  a  cost-effective  manner. 

Let  me  give  you  just  one  example  of  a  regulation  that  we  will  be 
looking  at,  and  one  that  would  be  affected  by  the  regulatory  mora- 
torium legislation  pending  before  this  subcommittee. 

EPA  is  currently  required  by  a  court  order  to  promulgate  a  Fed- 
eral implementation  plan — or  FIP — for  several  parts  of  California 
by  February  15,  1995.  It  is  my  understanding  that  EPA  is  not  anx- 
ious to  issue  this  regulation,  but  it  is  required  to  do  so  by  a  court 
order.  Governor  Wilson's  office  has  estimated  that  the  FIP  will  cost 
$8  billion  a  year  to  implement  over  the  15-year  life  of  the  program. 
The  State  of  California  has  submitted  a  State  implementation  plan, 
but  there  is  no  way  that  EPA  can  approve  that  plan  by  February. 
It  is  also  my  understanding  that  EPA  and  the  plaintiffs  in  the  law- 
suit have  negotiated  some  sort  of  arrangement  whereby  the  effec- 
tiveness of  the  FIP  is  delayed  for  2  years,  but  I  have  some  ques- 
tions about  how  this  arrangement  is  likely  to  be  perceived  by  busi- 
nesses in  California.  The  Commerce  Committee  intends  to  examine 
this  regulatory  requirement  to  determine  whether  it  makes  sense. 

In  addition  to  reviewing  regulations  issued  under  the  Clean  Air 
Act,  the  Commerce  Committee  will  also  move  quickly  to  adopt  leg- 
islation reauthorizing  the  Safe  Drinking  Water  Act.  The  committee 
spent  considerable  time  last  Congress  working  on  legislation  to  re- 
authorize the  Safe  Drinking  Water  Act.  Many  parts  of  last  year's 
bill  are  worth  preserving.  Other  parts,  perhaps,  can  be  improved 
with  only  a  little  work.  I  want  to  move  a  reauthorization  bill  that 
ensures  the  public  health  by  getting  rid  of  unnecessary  regulations 
and  giving  State  and  local  dnnking  water  officials  greater  flexibil- 
ity to  deal  with  their  most  serious  risks  first. 

The  Commerce  Committee  will  also  undertake  to  reauthorize 
Superfund,  to  review  other  Federal  programs  concerning  the  treat- 
ment and  disposal  of  hazardous  waste  and  to  investigate  the  regu- 
latory practices  of  the  Food  and  Drug  Administration.  My  feeling 
is  that  each  of  these  programs  offers  an  opportunity  to  enhance 
public  health  while  minimizing  the  cost  of  Federal  regulation  to  the 
taxpayer. 

Mr.  Chairman,  I  want  to  thank  you  again  for  the  opportunity  to 
testify  before  the  subcommittee  this  morning.  This  subcommittee 
has  already  begun  to  serve  an  important  purpose  by  identifying 
regulatory  reform  opportunities,  and  I  am  sure  that  it  will  continue 
to  do  so  under  our  leadership.  I  look  forward  to  working  with  you 
in  the  future. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Chairman. 

I  truly  look  forward  to  working  with  you  and  your  committee  and 
following  your  lead  in  those  important  areas.  You  will  have  the 
heavy  lifting  because  you  would  ultimately  have  to  change  the  way 
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these  programs  are  written  into  law,  and  our  subcommittee  looks 
forward  to  being  of  assistance  to  you  in  that  endeavor. 

Let  me  give  the  audience  an  idea  of  the  magnitude  of  one  of  the 
problems  Chairman  Bliley  mentioned,  and  that  is  the  FIP.  This 
pile  of  paper  is  the  Federal  implementation  plan,  and  this  is  one 
regulation  that  would  be  affected  under  this  moratorium.  It  gives 
you  some  idea  of  the  magnitude  of  the  problem  that  we  are  dealing 
with  here  today. 

Thank  you  ven'  much,  Mr.  Bliley.  I  don't  believe  it  is  traditional 
for  Members  of  Congress  to  be  questioned  by  the  subcommittee,  so 
I  think  we  will  turn  to  opening  statements. 

Mr.  Gekas  has  a  statement  he  would  like  to  make  to  us,  but  if 
I  could  ask  your  indulgence  to  have  Members  finish  their  opening 
statements. 

Mr.  Waxman.  Mr.  Chairman,  do  we  have  an  opportunity  to  ask 
questions  of  Mr.  Bliley? 

Mr.  McIntosh.  It  is  my  understanding  that  it  is  traditional  that 
Members  are  not  questioned  by  the  subcommittee. 

Mr.  Waxman.  He  is  here  as  a  witness  to  give  us  his  views.  If  we 
want  to  question  him  on  his  views  it  seems  to  me  appropriate.  It 
has  always  been  my  experience  that  we  have  had  that  opportunity. 

Mr.  Bliley.  I  will  try  to  answer  questions  and  dodge  as  best  I 
can. 

Mr.  McIntosh.  I  have  no  questions  for  you.  Does  anyone  else  on 
the  committee  have  a  question? 

Mr.  Waxman.  Mr.  Chairman,  I  do. 

Mr.  McIntosh.  Go  ahead. 

Mr.  Waxman.  Mr.  Bliley,  I  am  pleased  to  welcome  you  to  this 
committee  and  look  forward  to  working  with  you  on  our  Commerce 
Committee,  as  we  have  in  the  past,  to  try  to  work  out  real  prob- 
lems. 

We  have  worked  out  a  Clean  Air  Act,  for  example,  that  passed 
our  committee  maybe  with  one  negative  vote  and  the  Safe  Drinking 
Water  Amendments  that,  unfortunately,  didn't  get  through  the 
Senate  but  passed  our  committee  unanimously.  These  bills  rep- 
resent bipartisan  cooperation,  and  certainly  we  want  to  see  them 
enforced  once  we  adopt  legislation. 

You  indicated  that  you  think  the  moratorium  is  a  blunt  way  of 
dealing  with  problems 

Mr.  Bliley.  No  question  about  it. 

Mr.  Waxman  [continuing].  And  you  expressed  some  discomfort.  I 
want  to  ask  you  about  one  area,  and  that  is  the  seafood  safety 
area.  The  Food  and  Drug  Administration  is  proposing  that  there  be 
regulations  to  protect  people  wha  get  sick  fi*om  seafood  as  a  preven- 
tive measure.  I  think  the  industry  may  also  be  in  favor  of  those 
regulations.  What  rationale  would  we  have  to  stop  those  regula- 
tions from  going  into  effect  where  we  know  there  is  a  serious  prob- 
lem where  people  get  sick  every  day? 

Mr.  Bliley.  Under  the  rules  change  adopted  last  week,  seafood 
inspection  goes  to  the  Agriculture  Committee. 

Mr.  Waxman.  That  is  no  solace  to  somebody  who  gets  sick,  which 
committee  has  jurisdiction.  The  FDA  is  proposing  regulations.  They 
are  about  to  put  them  in  effect.  Why  should  we  stop  those  regula- 
tions from  being  put  into  effect? 
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Mr.  Bliley.  If  there  is  an  emergency  the  President  has  latitude 
to  do  it.  But  if  we  have  had  seafood  regulations  for  all  this  time 
if  we  stop  for  a  few  more  days  I  don't  think  the  sun  will  fail  to  rise 
or  the  stars  will  fall  out  of  the  heavens. 

Mr.  Waxman.  Well,  the  President  has  a  lot  of  things  on  his  mind. 

Mr.  Bliley.  I  bet  he  does. 

Mr.  Waxman.  And  you  may  be  one  of  them.  But  the  idea  that  the 
President  should  decide  on  each  regulation  where  there  is  an  emer- 
gency  

There  is  a  proposed  regulation  on  incinerators  pursuant  to  legis- 
lation we  adopted — that  would  protect  people  from  toxic  pollutants 
in  the  air.  Why  should  that  be  held  up  and  why  should  we  have 
to  ask  the  President  to  intervene? 

Mr.  Bliley.  The  answer  I  have  for  you — and  not  seeing  a  specific 
regulation  in  front  of  me — is  that  somehow  this  country  has  gotten 
along  for  200  years  without  this  regulation.  Maybe  for  a  few  days 
and  months  it  could  get  by  just  as  well. 

Mr.  Waxman.  I  suppose  that  is  true,  but  hundreds  of  people  get 
sick  every  day  from  seafood.  It  would  seem  to  me  appropriate  if  we 
have  a  way  to  prevent  these  problems  we  ought  to  do  it,  and  we 
ought  to  do  it  if  we  have  a  way 

Mr.  Bliley.  I  am  sorry  that  we  have  to  consider  this  legislation, 
too.  We  asked  the  President  to  voluntarily  withhold.  He  refused,  so 
we  have  no  other  choice  but  to  try  to  move  legislation. 

Mr.  Waxman.  Thank  you  for  answering  my  questions.  I  look  for- 
ward to  moving  forward  on  these  regulations  and  see  if  we  can 
come  together  on  them  then. 

Mr,  McIntosh.  If  no  one  else  has  questions,  I  would  like  to  offer 
my  thanks  to  Mr.  Peterson  for  his  forbearance  and  will  allow  him 
to  make  his  opening  statement.  Thank  you.  Chairman  Bliley. 

Mr.  Peterson.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  you  for  calling  this  hearing  today  on  this  legisla- 
tion that  would  impose  a  moratorium  on  Federal  regulations.  I 
share  many  of  your  concerns  regarding  the  regulatory  process  and 
the  burden  on  business  and  industry. 

As  you  mentioned,  I  have  cosponsored  this  legislation,  and  I  feel 
the  Congress  does  need  to  look  at  the  way  we  are  developing  and 
implementing  regulations. 

I  am  going  to  deviate  from  my  written  statement  in  light  of  some 
of  the  things  that  have  happened  here  this  morning. 

I  want  to  say  that  I  am  a  little  bit  concerned  with  the  process 
as  it  is  developing.  I  want  to  work  with  you,  Mr.  Chairman,  to  de- 
velop a  piece  of  legislation  that  is  going  to  do  more  good  than 
harm,  and  I  am  a  little  bit  concerned  about  it,  seems  like  we  are 
ru  ;hing,  for  whatever  reason,  this  process.  I  guess  the  hearing  was 
rushed,  but  that  is  not  so  much  of  a  problem.  I  understand  there 
will  be  a  markup  next  week,  is  that  correct? 

Mr.  McIntosh.  I  understand  that  there  is  a  markup  scheduled 
for  the  25th  at  which  the  full  committee  would  have  an  opportunity 
to  consider  this  legislation. 

Mr.  Peterson.  My  concern  is  that,  apparently,  there  is  some 
kind  of  agenda  here  in  your  caucus  to  move  this  on  a  fast  track 
and  deal  with  it.  And  I  don't  have  any  problem  with  that  as  long 
as  we  do  it  correctly  and  we  don't  cause  more  harm  than  good. 
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I  have  some  issues  that  have  come  to  my  attention  that  I  have 
been  unable  to  get  an  answer  to,  and  I  guess  I  am  relaying  to  you 
that  I  think  I  speak  for  a  good  many  Members  of  my  caucus  who 
support  this  legislation  that  we  need  some  of  these  questions  an- 
swered before  we  can  support  this  legislation.  I  hope  that  we  have 
the  opportunity  to  do  that,  that  we  don't  rush  pell-mell  on  some 
kind  of  political  agenda  that  we  are  going  to  move  this  on  the  fast 
track  and  don't  get  these  questions  answered. 

We,  as  you  might  understand,  are  not  so  concerned  with  how  the 
Republican  party  is  going  to  look  but  whether  we  are  going  to  do 
this  correctly. 

I  am  somewhat  concerned  about  the  meeting  yesterday  where 
you  said  that  the  White  House  refused  to  meet.  I  understood  there 
was  going  to  be  another  attempt  to  try  to  work  through  this  situa- 
tion, and  it  was  not  my  understanding  that  they  refused  to  meet. 
I  think,  for  whatever  reason,  the  meeting  was  canceled  or  what- 
ever, and  maybe  we  can  find  out  more  from  them.  I  am  just  con- 
cerned that  we  not  rush  pell-mell  into  this  because  of  some  political 
agenda  or  whatever  it  is  that  is  driving  this,  and  that  we  get  some 
of  these  questions  answered. 

I  have  a  letter  from  the  Tax  Executives  Institute  and  have  been 
contacted  by  CPAs  where  they  are  suggesting  that  we  do  not  move 
this  bill  because  of  their  concern  what  it  is  going  to  do  with  Federal 
tax  regulations.  I  am  a  CPA  and  used  to  be  driven  crazy  by  tax  reg- 
ulations generally  because  we  couldn't  get  them  on  a  timely  basis 
and  didn't  know  what  was  going  on  or  what  to  advise  our  clients, 
even  though  we  had  a  deadline  that  said  we  had  to  file  a  return 
and  still  didn't  know  what  the  IRS  position  was. 

If  we  don't  figure  out  a  way  to  deal  with  this,  you  are  going  to 
create  a  situation  where  that  is  going  to  be  the  case.  For  the  next 
period  of  time  you  will  have  tax  practitioners  up  against  an  April 
15th  deadline,  and  they  won't  know  how  to  deal  with  a  certain 
issue  that  was  in  the  regulatory  process. 

I  am  concerned  about  the  impact  of  this  on  routine  regulations 
that  I  don't  think  are  necessarily  causing  anybody  harm — ^for  exam- 
ple, setting  the  MW  price,  which  is  done  on  a  monthly  basis.  This 
bill,  as  currently  constituted,  as  I  understand,  is  retroactive.  Does 
that  mean  that  it  suspends  the  MW  price  that  was  established  in 
November  and  December? 

Being  from  the  Midwest  that  is  a  good  thing  because  the  MW 
went  down.  So  if  it  is  suspended  my  dairy  farmers  would  get  high- 
er prices. 

We  have  the  California  fresh  issue.  Apparently,  that  is  going  to 
be  suspended.  That  is  something  that  is  good  for  my  area  because 
we  have  been  opposed  to  that,  but  that  is  not  what  we  ought  to  be 
doing  with  this.  We  ought  to  be  establishing  a  process  at  the  end 
of  this  where  we  are  going  to  have  a  better  regulatory  process  with 
less  burden  on  business. 

So  I  just  hope  that  we  can  proceed  in  a  way  that  we  can  get 
these  questions  answered,  that  we  can  have  time  to  prepare 
amendments  that  address  concerns  raised,  and  we  don't  get  this 
thing  on  the  floor  before  we  can  deal  with  that. 

With  that,  I  hope  we  can  move  forward  on  a  bipartisan  basis  and 
look  forward  to  working  with  you. 
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[The  prepared  statement  of  Hon.  Collin  C.  Peterson  follows:] 

Prepared  Statement  of  Hon.  Collin  C.  Peterson,  a  Representative  in 
Congress  from  the  State  of  Minnesota 

Mr.  ChaimiEin,  I  want  to  thank  you  for  calling  this  hearing  on  legislation  that 
would  impose  a  moratorium  on  federal  regulations.  At  the  outset,  I  would  like  to 
say  that  I  share  many  of  the  concerns  you  have  regarding  the  regulatory  burden 
on  business  and  industry.  In  fact,  I  am  a  co-sponsor  oTH.R.  450.  I  feel  that  Congress 
does  need  to  look  at  changes  in  the  way  Federal  regulations  are  developed  and  im- 
plemented. 

I  understand  the  Republican  Caucus'  wish  to  move  quickly  on  this  bill,  but  there 
are  still  questions  that  haven't  been  answered  to  my  satisfaction  at  this  point.  I  per- 
sonally would  feel  more  comfortable  if  we  could  get  our  concerns  addressed  before 
we  pass  this  bill.  For  example,  I  would  like  to  know  how  this  bill  would  affect  the 
routine  regulations  which  run  the  Department  of  Agriculture.  How  will  it  affect  the 
operations  of  the  farmers  in  my  district  who's  everyday  lives  are  dictated  by  Federal 
regulations.  I  also  want  to  know,  how  H.R.  450  will  affect  the  filing  of  1994  taxes, 
considering  that  most  Federal  tax  regulations  are  published  at  the  end  of  the  year. 
Will  this  moratorium  hamper  the  filing  of  taxes  of  millions  of  Americans,  causing 
more  harm  than  good?  As  a  former  practicing  CPA  who  was  driven  crazy  by  late 
and  incomplete  regulations,  you  can  probably  understand  my  concerns. 

I  don't  think  anyone  in  this  room  can  say  they  fully  understand  how  this  proposed 
moratorium  will  affect  the  day  to  day  lives  of  individuals  in  their  district.  Because 
we  don't  know  the  full  impact  of  this  bill,  I  think  we  need  to  proceed  carefully  and 
not  move  until  our  questions  are  addressed.  We  can  certainly  include  exemptions 
in  the  bill  for  things  we  do  not  want  the  moratorium  to  cover.  However,  relying  on 
the  President  to  issue  an  executive  order  exempting  matters  that  pose  an  imminent 
threat  to  the  public's  health  or  safety,  clearly  would  not  be  adequate  to  deal  with 
the  questions  I  have  raised. 

Mr.  Chairman,  I  want  to  work  with  you  towards  reform  of  the  regulatory  process. 
I  hope  we  can  get  answers  to  our  questions  before  we  have  to  move  on  this  bill. 

Mr,  McIntosh.  Let  me  assure  you  that  we  will  take  time  to  con- 
sider those  issues  and  every  issue  on  this  bill  and  welcome  the  op- 
portunity to  work  with  you  to  address  concerns  that  people  have. 

I  have  talked  to  lots  of  people  since  the  bill  has  been  introduced, 
and  a  lot  of  times  there  is  confusion  about  how  it  worked.  So  some 
of  the  problems  end  up  being  resolved  as  the  bill's  application  is 
explained. 

I  look  forward  to  working  with  you  in  addressing  those  issues. 

Mr.  Peterson.  I  promised  Mr.  Condit  I  would  do  this  on  his  be- 
half. He  is  on  the  floor  taking  care  of  our  position  on  the  unfunded 
mandates  legislation  and  therefore  is  unable  to  be  with  us.  He  has 
a  statement  that  without  objection  he  would  want  entered  in  the 
record  at  some  point  if  that  would  be  all  right. 

Mr.  McIntosh,  Seeing  no  objection,  so  ruled. 

[The  prepared  statement  of  Hon.  Gary  A.  Condit  follows:] 

Prepared  Statement  of  Hon.  Gary  A.  Condit,  a  Representative  in  Congress 
FROM  the  State  of  California 

Thank  you  for  allowing  me  this  time. 

Speaking  with  people  back  home,  time  and  time  again,  the  problem  of  unneces- 
sary and  overly  burdensome  regulations  is  brought  to  my  attention.  So  I  am  pleased 
that  this  House,  is  considering  H.R.  450,  the  Regulatory  Transition  Act  of  1995. 

Mr.  Chairman,  just  so  there  is  no  misunderstanding,  many  existing  government 
regulations  are  necessary,  and  provide  significant  benefits  to  our  country.  My  con- 
cern is  that  in  recent  years,  at  a  time  when  the  number  of  regulations  is  increasing, 
we  are  failing  to  ensure  that  these  regulations  address  real  risks  at  a  cost  that  is 
comparable  to  the  benefits  provided.  As  you  may  know,  improving  the  federal  gov- 
ernments' ability  to  conduct  risk  assessment  and  costybenefit  analysis  has  been  an 
interest  of  mine  and  I  look  forward  to  continuing  these  efforts. 

I  must  agree  that  a  moratorium  on  regulations  is  a  controversial  first  step.  But 
it  is  one  that  I  support  because  we  must  begin  now,  if  we  are  to  reform  the  Hawed 


23 

processes,  which  have  resulted  in  so  many  regulations,  which  simply  do  not  work 
in  the  real  world.  I  am  pleased  that  the  Congress  will  be  considering  important 
changes  in  our  rulemaking  process,  such  as  requiring  risk  assessments  on  all  major 
regulations  in  the  near  future.  However,  these  changes  will  take  time.  I  believe  that 
a  moratorium  on  new  regulations  is  necessary  as  a  first  step  towards  reforming  the 
regulatory  process. 

No  one  can  anticipate  the  future,  and  I  believe  that  it  is  important  that  H.R.  450 
grants  the  President  broad  authority  to  grant  exemptions  from  the  moratorium  for 
emergencies.  It  is  also  my  understanding  that  the  bill  excludes  regulations  that  re- 
peal or  streamline  current  regulatory  burdens. 

Mr.  Chairman,  I  want  to  thank  you  for  holding  this  hearing.  Regulatory  reform 
should  be  a  priority  for  the  104th  Congress,  and  I  look  forward  to  working  with  you 
and  the  other  members  of  the  subcommittee. 

Mr.  McIntosh.  Let  me  turn  to  the  vice  chairman  of  the  sub- 
committee, Mr.  Fox  from  Pennsylvania. 

Mr.  Fox.  Thank  you,  Mr.  Chairman. 

I  am  very  proud  to  serve  with  you.  You  come  to  this  position  with 
excellent  credentials,  having  been  the  Executive  Director  of  the 
Competitiveness  Council  for  Vice  President  Quayle.  I  know  one  of 
the  other  reasons  why  you  are  so  well-qualified,  because  your  won- 
derful wife,  Ruthie,  in  the  audience  has  been  able  to  listen  all  night 
long  about  your  ideas,  and  she  deserves  a  debt  of  gratitude  for  all 
you  have  done. 

Mr.  Chairman  and  members  of  the  committee,  this  is  not  a  Re- 
publican or  a  Democrat  issue.  All  Americans  want  government  off 
their  backs  and  that  includes  the  onerous  burden  of  Federal  regula- 
tions. 

In  1993,  Americans  for  Tax  Reform  estimated  that  the  average 
American  had  to  work  full  time  until  July  13th  to  pay  the  cost  as- 
sociated with  government  taxation,  deficit  spending  and  regula- 
tions. This  means  that  53  cents  of  every  dollar  earned  went  to  the 
Government  directly  or  indirectly. 

While  there  are  some  regulations  which  are  worthwhile  and  will 
withstand  scrutiny,  many  regulations  can  be  counterproductive  and 
harmful  to  society  in  at  least  three  circumstances:  first,  when  the 
total  cost  imposed  clearly  exceeds  any  benefits;  second,  when  the 
regulation  serves  merely  to  reward  a  powerful  special  interest  at 
the  expense  of  the  public;  and,  three,  when  the  goal  can  be  accom- 
plished through  less  costly  alternative  regulatory  requirements  or 
through  other  means. 

Many  regulations  cost  jobs  in  three  different  ways:  in  reductions 
in  efficiency,  productivity,  investment  and  economic  growth  due  to 
regulations  which  translate  into  fewer  jobs.  Second,  regulations 
may  raise  the  general  cost  of  a  particular  business,  leaving  it  un- 
able or  unwilling  to  hire  as  many  workers  as  before.  And,  finally, 
regulations  may  raise  the  cost  of  employment  by  imposing  specific 
costs  tied  to  each  new  employee  hired,  as  often  is  the  case. 

We  need  better  enforcement  of  existing  laws,  not  more  regula- 
tions that  further  cripple  government  and  progress.  The  impact  of 
regulation  in  destroying  jobs  is  exacerbated  because  regulation  is 
particularly  burdensome  and  harmful  to  small  business,  which  is 
the  engine  of  job  growth  in  the  American  economy.  Regulation 
hurts  small-  and  medium-sized  businesses  disproportionately  be- 
cause they  have  less  volume  and  a  small  work  force  over  which  to 
spread  such  regulatory  costs. 
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Some  examples  of  how  rules  are  being  enforced  are  especially 
disturbing.  For  example,  according  to  a  1993  editorial  in  the  Wall 
Street  Journal,  John  Schuler,  a  Montana  rancher,  recently  was 
fined  $4,000  for  violating  the  Endangered  Species  Act.  His  crime? 
He  shot  and  killed  a  grizzly  bear  that  charged  after  him  on  his  own 
property. 

Enforcing  regulations  in  such  a  manner  defies  logic.  We  need  to 
take  a  common-sense  approach  to  regulatory  matters. 

These  hearings  should  shed  some  light  on  the  issues,  but  I  be- 
lieve that  real  change  will  only  come  if  we  implement  a  simset  re- 
view process  for  all  Federal  agencies  and  regulations. 

In  addition  to  our  regulatory  prohibition  on  new  regulations  that 
our  chairman  has  wisely  introduced,  I  will  offer  additional  legisla- 
tion which  will  provide  for  such  a  review  process  every  7  years  on 
a  rotating  basis.  Those  regulations  which  are  obsolete  or  wasteful 
could  then  be  terminated.  This  kind  of  aggressive  review  process 
will  thin  out  existing  regulations,  keeping  those  which  have  worth 
and  doing  away  with  those  without  value.  These  are  the  kind  of  re- 
forms the  American  people  want  to  see. 

Thank  you. 

Mr.  McI^^^OSH.  Thank  you  very  much,  Mr.  Fox. 

Let  me  turn  now  to  the  distinguished  gentleman  from  California, 
Mr.  Waxman. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
the  chance  to  make  this  opening  comment  and  to  congratulate  you 
on  your  chairmanship. 

I  do  want  to  work  with  you  and  all  our  colleagues  to  make  sure 
that  regulations  are  effective  and  the  least  burdensome.  I  don't 
think  anyone  can  defend  the  idea  of  excessive,  costly  regulations 
that  don't  accomplish  their  purpose.  I  think  we  ought  to  make  sure 
that  the  process  for  regulations  is  one  that  is  thoughtful  and  the 
result  of  regulations  does  what  needs  to  be  done  generally  to  pro- 
tect people  who  are  going  to  be  subjected  to  assault  from  unsafe 
drinking  water,  pollution  in  the  air,  seafood  that  may  be  rancid 
and  harmful  and  a  whole  list  of  other  threats. 

But  when  you  take  the  committee  whose  name  is  now  this 
mouthful — National  Economic  Growth,  Natural  Resources,  and 
Regulatory  Affairs — and  characterize  it  that  in  your  opinion  it  is  a 
committee  on  regulatory  relief,  it  seems  to  me  that  we  have  a  clear 
demarcation  of  the  differences  of  our  opinion.  I  don't  think  the  idea 
of  our  job  is  to  give  relief  to  the  special  interest  industries  that 
might  be  subject  to  regulation — appropriate  regulation  to  protect 
the  American  people. 

These  regulations  are  necessary.  They  affect  average,  ordinary 
Americans  who  aren't  so  organized  to  have  lobbyists  here,  the  way 
many  of  the  special  interest  groups  do  and  who  seem  to  have  inor- 
dinate access  to  some  people, 

I  say  that  because  I  recall  the  days  of  the  Competitiveness  Coun- 
cil under  President  Bush.  Here  was  a  group  that  operated  outside 
the  framework  of  the  law,  met  with  special  interest  groups  that 
were  heavy  contributors  to  the  Republican  party  and  tnen  sought 
to  influence  the  decisions  of  the  regulators  without  having  on  the 
record  what  they  were  trying  to  do.  It  seems  to  me  that  was  tre- 
mendously inappropriate. 
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I  also  think  it  is  inappropriate  to  have  a  cessation  of  any  regula- 
tions or  a  moratorium  on  these  regulations  when  so  many  of  mese 
regulations  are  very  much  needed.  We  heard  about  the  E  coli  in 
meat  regulation.  I  talked  about  the  seafood  regulation.  There  is  an 
incinerator  proposal  that  EPA  is  going  to  come  forward  with,  and 
they  ought  to  be  able  to  complete  that  regulation. 

The  tobacco  regulations — Dr.  David  Kessler  of  the  FDA  has  been 
looking  at  whether  to  regulate  tobacco.  This  legislation  would  pre- 
vent him  from  even  considering  it — not  just  promulgating  the  regu- 
lation but  even  considering  it.  Tobacco  regulation,  it  seems  to  me, 
could  appropriately  try  to  protect  kids  from  being  the  targets  of  the 
tobacco  industry  to  make  them  the  new  customers  to  replace  those 
that  are  dying  out. 

Mr.  Chairman,  our  job  is  not  to  be  the  agency  for  relief  to  these 
special  interests,  and  the  tobacco  industry  is  one  special  interest 
that  was  reported  to  have  given  $2  million  to  the  Republican  party 
in  soft  money,  according  to  the  Washington  Post  last  week.  Our  job 
is  to  be  here  to  protect  the  ordinary  middle-class  Americans  who 
will  be  subjected  to  these  threats  to  their  health. 

I  also  see  this  moratorium  not  only  as  a  blunt  instrument  that 
is  not  very  thoughtful  and  can  be  very  harmful  but  as  the  opening 
salvo  of  an  unrelenting  attack  on  our  Nation's  regulatory  safety 
net.  Other  provisions  in  the  Contract  with  America,  so-called,  are 
even  more  extreme.  They  might  even  be  called  a  polluter's  bill  of 
rights.  As  incredible  as  it  might  seem,  this  contract  would  actually 
require  Federal  taxpayers  to  pay  corporate  polluters  to  stop  pollut- 
ing. 

I  see  my  time  has  expired.  We  will  have  a  chance  to  explore  and 
debate  these  issues,  and  I  hope,  in  a  reasonable  way,  to  resolve 
them.  I  don't  think  it  is  fair  to  say  that  the  President  of  the  United 
States  is  not  serious  about  the  matter  because  he  doesn't  agree 
with  your  point  of  view. 

I  know  this  administration  is  trying  to  make  reforms  in  the  way 
they  move  regulations  forward.  There  are  differences  of  opinion. 
Let  s  respect  the  differences,  not  just  try  to  disregard  them  and  at- 
tack the  President  of  the  United  States  saying  that  he  has  a  love 
affair  with  regulations.  That  would  be  like  my  saying  the  Repub- 
licans seem  to  have  a  love  affair  with  special  interests.  Let's  put 
these  issues  out  and  discuss  them  honestly. 

Mr.  McIntosh.  Thank  you.  I  share  your  view  that  we  need  to  see 
the  effect  of  these  regulations  on  the  American  people  and  welcome 
the  testimony  of  the  American  citizens  who  have  traveled  here  to 
talk  to  us  about  that. 

Mr.  Waxman.  I  notice  on  the  agenda  that  we  have  14  witnesses 
that  are  going  to  testify  for  this  legislation,  two  that  are  against 
it  and  two  that  I  am  not  sure  what  they  are  going  to  say.  I  have 
been  told  that  there  were  witnesses  who  requested  to  come  in  and 
testify  against  the  legislation  but  were  told  that  they  couldn't  be 
accommodated. 

I  think  that  is  a  strange  way  to  proceed.  I  want  to  protest  it  and 
suggest  that  perhaps  we  need  additional  time  for  this  hearing  if  we 
are  going  to  have  a  balanced  approach  for  all  points  of  view. 

Mr.  McIntosh.  As  you  are  well  aware  from  vour  previous  service 
as  a  subcommittee  chairman,  there  are  usually  more  people  want- 
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ing  to  testify  than  you  are  able  to  find  time  for,  and  we  have  made 
our  best  efforts  to  do  that. 

Let  me  proceed  with  opening  statements.  Next,  I  would  like  to 
introduce  my  colleague,  Mr.  McHugh. 

Mr.  McHUGH.  Thank  you,  Mr.  Chairman. 

Let  me  put  the  gentleman  from  California  in  the  undecided  col- 
umn on  this  bill.  We  have  a  good  number  of  people  who  wish  to 
testify  today,  and  I  don't  want  to  take  away  from  what  is  already 
a  scarce  resource — ^time. 

But  I  do  want  to  compliment  you  and  Chairman  dinger  for  act- 
ing expeditiously  in  this  manner.  The  gentleman  from  California 
said  no  one  wishes  to  tolerate  irrational  and  overburden  some  regu- 
lations. In  fact.  Congress  has,  through  its  acquiescence,  supported 
just  that  approach  to  government  for  some  200  years  now.  I  want 
to  compliment  you  and,  frankly,  the  freshman  Members  who  have 
come  and  said  business  as  usual  hasn't  worked,  and  we  have  to 
take  a  new  approach. 

Obviously,  this  hearing  is  long  overdue.  There  is  no  reason  for 
this  Congress  year  in  and  year  out,  session  after  session,  to  sit  by, 
talk  about  the  problems  and  fail  to  act.  You,  Mr.  Chairman,  today 
have  set  the  stage  for  action.  That  has  been  the  message  of  the 
people  of  this  country  I  think  for  the  past  40  years  and  certainly 
the  one  that  was  articulated  most  clearly  last  November. 

And  it  was  not  a  partisan  message,  despite  some  of  the  com- 
ments made  here  this  morning.  It  was  a  message  of  desperation, 
one  of  a  people  who  had  been  overwhelmed  and  totally  consumed 
by  a  regulatory  bureaucracy  over  which  there  is  simply  no  control. 

The  gentleman  from  California  seemed  to  take  exception  to  the 
possibility  that  the  President  of  the  United  States  might  take  the 
time  through  his  vast  bureaucracy  in  the  White  House  to  oversee 
the  very  regulatory  agencies  that  the  Constitution  charges  him 
with  overseeing.  I  don't  happen  to  find  that  so  distressing.  I  hap- 
pen to  believe  tnat  this  bill  is  absolutely  essential,  essential  for  this 
Congress  to  begin  to  assert  the  authority  that  the  people  expect  us 
to  assert  in  the  day-to-day  operation  of  this  government. 

If  indeed  there  are  certain  selected  regulations  that  are  so  vital 
to  the  continued  public  health  and  interest  of  the  people  of  this  Na- 
tion, I  do  believe  the  President  not  only  can  but  indeed  should  take 
the  steps  necessary  to  exempt  them  from  the  provisions  of  this  bill. 
I  don't  see  how  else  we  approach  it. 

With  that,  Mr.  Chairman,  I  thank  you  for  this  opportunity  to  be 
here  today. 

Mr.  Waxman.  Would  the  gentleman  yield?  The  point  that  I  was 
raising  was  that  the  President  would  have  the  burden  to  say  that 
a  regulation  required  immediate  enactment  in  order  to  prevent 
eminent  hazard,  and  that  is  a  standard  that  is  a  very  tough  one. 

Mr.  McHUGH.  I  think  if  you  look  at  the  record,  Mr.  Waxman, 
that  is  not  what  you  said.  You  questioned  Mr.  Bliley's  presump- 
tuousness  of  having  to  suggest  that  the  President  of  the  United 
States  should  take  the  time,  busy  as  he  is,  to  look  at  those  regula- 
tions, and  I  happen  to  think  that  is  his  duty.  We  have  a  difference 
of  opinion  there. 

Mr,  Waxman.  We  have  a  difference  of  opinion,  if  you  would  per- 
mit. Points  of  personal  privilege,  if  the  gentleman  would  allow. 
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I  don't  disagree  with  the  fact  that  I  said  the  President  ought  to 
be  examining  these  things,  but  the  President  has  to  examine  each 
regulation  to  determine  whether  it  meets  a  very  high  standard 
which  otherwise  would  bar  him  from  going  forward  on  a  morato- 
rium. I  want  to  point  out 

Mr.  McHuGH.  Is  this  a  point  of  personal  privilege,  Mr.  Waxman? 

Mr.  Waxman.  I  have  just  made  it. 

Mr.  MclNTOSH.  I  would  like  to  recognize  the  Congressman  from 
Washington,  Mr.  Tate. 

Mr.  Tate.  Thank  you,  Mr.  Chairman. 

I,  too,  would  like  to  add  my  name  to  those  that  have  congratu- 
lated you  on  your  new  position.  As  a  freshman,  we  are  pretty  ex- 
cited about  having  you  there. 

Since  the  104th  Congress  convened  there  has  been  a  lot  of  talk 
about  the  Federal  Government's  overbearing  impact  on  the  lives  of 
the  American  people,  and  today  is  no  different.  The  American  peo- 
ple are  tired  of  the  big  brother  approach  to  their  lives.  They  are 
tired  of  being  overregulated.  And  they  are  tired  of  fighting  bureau- 
cratic red  tape. 

Since  November,  the  talk  of  less  government  has  become  a  popu- 
lar theme,  but  until  we  do  the  right  thing  talk  won't  result  in  ac- 
tion. Passing  H.R.  450  is  the  right  thing  to  do.  Let's  give  the  Amer- 
ican people  more  bang  for  their  buck.  Let's  give  them  the  oppor- 
tunity to  compete  and  succeed. 

It  is  not  a  coincidence  that  regulatory  costs  stifle  job  opportimi- 
ties.  Government  regulations  cost  each  American  household  at 
least  $8,000  per  year.  By  stopping  new  regulations  we  will  take 
positive  steps  toward  slowing  the  growth  of  government. 

In  response  to  the  gentleman  from  California  in  reference  to  the 
Competitiveness  Council,  it  sounded  like  a  better  description  of  last 
year's  health  commission  than  of  the  Competitiveness  Council, 

H.R.  450  is  a  good  bill,  and  along  with  Chairman  Bliley  and  Ma- 
jority Whip  Tom  DeLay  and  Chairman  Mcintosh  I  urge  my  col- 
leagues to  support  it.  While  President  Clinton  continues  proposing 
burdensome  regulation,  H.R.  450  defends  American  families  and 
the  middle  class  by  removing  barriers  to  jobs. 

I  yield  back  the  balance  of  my  time. 

Mr.  MclNTOSH.  Thank  you.  I  would  now  like  to  recognize  my  col- 
league from  Minnesota,  Mr.  Gutknecht. 

Mr.  Gutknecht.  Thank  you,  Mr.  Chairman. 

I  am  going  to  depart  from  the  remarks  that  my  staff  worked  so 
hard  to  prepare  for  me  and  say  that  in  the  long  light  of  history 
what  we  do  on  this  subcommittee  can  have  a  much  more  profound 
impact  on  the  economic  competitiveness  of  this  country  than  a  lot 
of  the  work  that  is  being  done  in  other  parts  of  this  Congress  and 
this  city. 

I  think  the  real  issue — and  in  part  to  respond  to  Mr.  Waxman — 
is  not  whether  or  not  we  should  have  Federal  regulation.  I  think 
we  have  begun  to  see  the  difference  between  the  two  sides.  One 
side  believes  that  the  glass  is  half  empty,  and  the  other  side  tends 
to  believe  that  the  glass  is  already  overffowing. 

I  think  the  bill  that  we  are  considering  today  is  a  good  example 
of  let's  take  a  time  out  and  find  out  if  we  can  begin  to  sort  this 
out.  Regulations  have  a  profound  impact. 
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And  coming  as  a  new  Member,  in  part  responding  to  Mr.  Wax- 
man,  I  and  16  of  my  colleagues  in  the  State  legislature  having 
breakfast  at  the  Governor's  mansion  last  year  became  seriously  ill 
eating  pineapple  at  that  event,  despite  the  best  efforts  of  the  FDA 
and  the  USDA.  We  got  sick,  and  we  recovered,  with  all  the  govern- 
ment regulations.  More  regulations  probably  would  not  have  pre- 
vented that. 

I  think  the  real  issue  that  we  have  to  ask  ourselves — and  I  think 
ultimately  as  we  debate — is  the  whole  issue  of  reasonableness.  Be- 
cause I  think  there  has  been  a  tendency — and  I  think  I  speak  for 
middle  America  and  a  lot  of  small  businesses  that  we  have  tended 
to  create  $50  solutions  to  $5  problems. 

And  the  truth  of  the  matter  is,  despite  our  best  effort,  we  cannot 
create  a  risk-proof  societv.  Things  are  going  to  go  wrong.  People  are 
going  to  get  hurt.  And  more  and  more  government  regulation 
doesn't  seem  to  have  much  of  an  impact  on  that. 

Beyond  the  damage  excessive  government  regulation  inflicts  on 
the  private  sector  we  have  heard  some  good  examples  in  some  of 
our  freshman  orientation  meetings  with  some  of  the  regulations 
that  have  happened  to  American  people. 

For  example,  a  father  and  son  were  thrown  into  prison  by  the 
EPA  for  filling  a  ditch  with  sand  in  their  Florida  property. 

Twenty-two  people  were  laid  off  by  a  herring  smokehouse  owner 
who  had  to  close  his  20-year-old  business  because  he  couldn't  afford 
to  comply  with  the  FDA  demands  that  he  change  his  production 
methods.  He  had  sold  over  54  million  fillets  without  a  case  of  food 
poisoning  but  yet  had  to  change  his  production  methods  to  comply 
with  new  regulations.  That  is  ludicrous  but  not  funny  to  the  small 
businesses  that  are  already  straining  to  compete  and  survive  in  a 
very  competitive  marketplace. 

This  country  enjoys  one  of  the  highest  standards  of  living  in  the 
world.  The  Federal  Government  should  renew  its  commitment  to 
assist  the  American  business  community,  not  treat  it  with  con- 
tempt. Business  as  usual  will  irreparably  harm  the  United  States 
in  an  ever  more  competitive  global  marketplace,  and  many  of  us 
were  elected  to  change  this  situation.  I  believe  this  forum,  this  bill 
and  this  subcommittee  is  a  good  start. 

Mr.  Chairman,  I  look  forward  to  serving  on  this  committee,  and 
I  look  forward  to  the  testimony.  Thank  you. 

Mr.  McIntosh.  Thank  you. 

Now  I  would  like  to  recognize  my  colleague  from  Florida,  Mr. 
Scarborough. 

Mr.  Scarborough.  Thank  you,  Mr.  Chairman.  It  is  an  honor  to 
be  serving  on  this  committee,  an  extremely  important  committee. 

I  couldn't  help  but  be  reminded  by  Mr.  Gutknecht's  remark  of 
that  gentleman  in  the  State  of  Florida  that  got  thrown  into  jail  for 
piling  sand  into  a  ditch.  His  name  is  O.C.  Mills.  He  lives  in  my  dis- 
trict and  was  a  supporter  of  mine  but  didn't  vote  for  me.  Do  you 
know  why  he  didn't  vote  for  me?  He  couldn't  vote.  He  and  his  son 
got  thrown  into  jail  for  2  years  for  piling  sand  in  a  ditch.  It  was 
a  felony.  He  was  not  allowed  to  vote. 

Now  if  that  is  not  one  of  the  starkest  illustrations  of  how  absurd 
regulations  have  become  over  the  past  20  or  so  years  and  if  that 
doesn't  explain  why  people  who  are  pro-environment  have  become 
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antiregulation  over  the  years,  I  don't  know  what  point  is  going  to 
drive  it  home  more.  It  is  a  tragedy  that  is  affecting  men  and 
women,  businesses  across  this  country. 

I  have  so  many  businessmen  and  so  many  businesswomen  and 
so  many  middle-class  families  across  this  country  that  would  talk 
not  about  the  need  to  simply  cut  taxes  but  to  cut  regulations.  They 
will  tell  me  stories  about  how  they  worked  for  years  to  buy  prop- 
erty, only  to  have  the  government  come  in  with  regulations  telling 
them  what  they  can  and  can't  do  on  their  property. 

It  is  not  as  if  Mr.  Mills  and  his  son  wanted  to  build  a  nuclear 
plant  in  the  backyard.  They  wanted  to  bring  some  sand  on  their 
property. 

But  what  happens?  You  have  regulation  after  regulation  after 
regulation.  And  after  awhile — it  is  just  impossible.  It  is  an  impos- 
sible burden  for  middle-class  citizens  across  this  country  to  deal 
with  huge  bureaucracies  like  the  EPA.  Then  you  layer  the  State 
agencies  on  top  of  that,  and  after  awhile  they  just  give  up. 

Fortunately,  I  believe  with  your  leadership,  Mr.  Chairman,  and 
the  leadership  of  the  freshman  class,  both  Democrat  and  Repub- 
lican, that  were  elected  to  give  us  less  taxes  and  less  regulation 
and  more  freedom,  I  think  we  will  be  on  the  path  we  need  to  be 
on,  and  we  can  make  sure  that  the  O.C.  Mills  of  the  world  don't 
get  thrown  in  jail  for  trying  to  help  their  son  build  a  home  and  try- 
ing to  fill  a  ditch  with  sand  without  having  the  heavy  hand  of  the 
Federal  Government  come  down  on  them.  It  is  outrageous  how  far 
we  have  come. 

Mr.  Chairman,  I  am  deeply  honored  to  be  serving  on  a  committee 
that  might  free  up  more  people  like  O.C.  Mills  to  once  again  have 
a  say  in  what  they  do  with  the  property  that  they  have  worked 
hard  for  all  their  lives. 

Mr.  McIntosh.  Thank  you.  The  Mills  of  the  world  are  the  people 
we  want  to  hear  from  on  this  subcommittee. 

I  understand  Mr.  Shadegg  decided  to  forgo  the  opportunity  for 
opening  remarks,  and  I  want  to  thank  him  for  that. 

Let  me  turn  now  to  my  colleague  from  Maryland,  Mr.  Ehrlich. 

Mr.  Ehrlich.  I  can  take  a  hint,  Mr.  Chairman.  I  have  a  written 
statement  which  I  will  submit  for  the  record. 

I  would  like  to  make  one  point.  I  think  we  could  spend  days  and 
days  relating  stories  we  have  heard  out  there  on  the  stump,  but  let 
me  personalize  it  by  putting  it  in  the  context  of  what  I  have  been 
through  for  the  last  year. 

I  had  thought  in  the  course  of  our  campaign  for  Congress  that 
when  we  approached  the  small  business  community  which  we  did 
by  stopping  into  strip  malls  with  my  NFIB  endorsement  letter, 
going  up  to  the  small  business  owner  and  saying  "I  may  be  part 
of  the  government.  Maybe  help  you" — I  fully  expected  that  I  would 
hear  horror  stories  concerning  the  tort  environment  in  the  State  of 
Maryland,  the  tax  environment  in  the  State  of  Maryland  which  is 
not  nealthy  for  small  business,  and  problems  with  respect  to  cap- 
ital availability  for  expanding  business. 

But  by  far  the  No.  1  concern  I  heard  time  and  time  again  across 
businesses,  across  industry,  was  the  regulatory  burden  of  what  gov- 
ernment was  doing  to  that  businessman  or  that  businesswoman. 
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As  you  have  heard  here  today,  the  message  has  gotten  across  to 
a  lot  of  people.  I  think  it  has  been  received  by  every  member  of  this 
subcommittee,  Mr.  Chairman,  and  that  is  why  I  am  proud  to  serve 
on  your  subcommittee  to  actually  deal  with  real-life  problems  that 
real  people  have  every  day  in  this  country. 

With  that,  I  will  turn  it  back  to  the  chairman.  Thank  you  very 
much. 

Mr,  McIntosh.  Thank  you  very  much,  Mr.  Ehrlich. 

[The  prepared  statement  of  Hon.  Robert  L.  Ehrlich,  Jr.,  follows:] 

Prepared  Statement  of  Hon.  Robert  L.  Ehrlich,  Jr.,  a  Representative  in 
Congress  from  the  State  of  Maryland 

The  Regulatory  Transition  Act  of  1995,  before  us  today,  is  precisely  the  type  of 
legislation  I  discussed  with  thousands  of  taxpayers  and  small  business  owners  while 
a  candidate  for  Congress.  Now  that  I  sit  here  as  a  new  member  from  Maryland,  I 
believe  there  is  no  more  important  piece  of  legislation  for  those  of  us  who  have 
championed  the  causes  of  individual  freedom,  respect  for  federalism,  and  protection 
of  working,  tax-pajdng  citizens. 

Indeed,  this  hearing  is  a  small  first  step  for  those  who  feel  weighed  down  by  the 
heavy  burden  of  overregulation  for  it  is  small  business  who  creates  the  new  employ- 
ment opportunities  our  people  require. 

H.R.  450's  temporary  cessation  of  regulatory  authority  would  curtail  the 
overburdensome,  increasingly  intrusive  arm  of  government  which  has  hurt  small 
business  in  Maryland  and  across  the  U.S.  This  well-timed  bill  will  provide  Congress 
an  opportunity  to  consider  the  important  reform  bills  ahead  of  us,  hold  hearings, 
thoughtfully  mark-up  bills,  and  hopefully  improve  the  way  Congress  conducts  its 
business. 

Our  central  goal  should  be  to  end  multiple  regulations  that  have  similar  if  not 
identical  goals.  These  duplicative  regulations  have  weighed  down  taxpayers  and 
businesses,  literally  to  a  standstill  in  some  cases.  We  simply  cannot  expect  the 
American  private  sector  to  compete  in  a  world  market  if  we  are  unable  to  go  beyond 
our  own  starting  gate.  The  problem  is  not  that  we  have  rules.  We  need  rules.  What 
we  do  not  need  is  a  stockpile  of  rules  that  repeat  and  defeat  each  other  to  such  an 
extent  that  the  American  worker  and  American  business  become  less  competitive. 

We  are  not  here  to  wipe  the  slate  clean  and  recreate  government;  we  need  to  stop 
big  government  in  its  current  tracks.  We  must  unknot  red  tape,  inventorv  current 
regulations,  prioritize  our  actions,  and  make  government  function  in  an  orderly,  efii- 
cient  manner. 

Finally,  I  invite  the  Administration  to  cooperate  in  reforming  its  regulatory  poli- 
cies. Only  by  working  together  can  we  provide  real  relief  for  America's  overregulated 
citizens. 

Mr.  McIntosh,  Let  me  now  proceed  to  our  first  panel. 

We  heard  from  Mr.  Bliley,  and  we  had  an  additional  Member  of 
Congress  who  wanted  to  come  and  speak  to  us  today.  I  would  like 
to  recognize  my  colleague,  Mr.  Gekas  of  Pennsylvania. 

STATEMENT  OF  HON.  GEORGE  W.  GEKAS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  PENNSYLVANIA 

Mr.  Gekas.  I  thank  the  Chair.  I  am  grateful  for  the  opportunity 
to  greet  the  chairman  and  the  members  of  this  cornmittee,  both 
new  and  veteran,  to  discuss  the  issues  that  are  before  it. 

The  statements  that  have  been  made  by  way  of  opening  state- 
ments have  very  adequately  set  the  stage  for  the  work  of  the  com- 
mittee. What  I  want  to  do  now  is  to  underscore  some  of  the  issues 
that  have  been  raised  and  some  of  the  statements  that  have  been 
made. 

I  myself  have  introduced  legislation,  which  is  H.R.  46,  which 
deals  specifically  with  the  EPA  which  calls  for  not  a  6  months,  not 
1  year  but  a  2-year  moratorium  on  the  enforcement  of  the  Clean 
Air  Act  insofar  as  it  deals  with  auto  emissions. 
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Now  this  did  not  hit  me  Hke  a  bolt  of  Hghtning,  but,  rather,  we 
have  seen,  in  the  last  year  or  so  especially,  that  several  States  have 
been  grappling  with  the  problem  of  how  to  enforce  the  auto  emis- 
sions portion  of  that  Clean  Air  Act  with  tremendous  problems  hav- 
ing occurred  with  debates  on  the  air  quality  returns  on  tests  re- 
cently taken,  on  the  technology  that  has  been  applied  for  the  pro- 
posed centralized  systems  in  some  of  the  States,  in  various  points 
of  departure  that  we  have  seen  from  the  original  intent  of  act. 

The  moratorium  that  I  asked  for  then  is  because  of  the  existence 
of  deadlines  that  are  in  the  near  and  far  future.  It  is  in  that  spirit 
that  I  ask  this  committee  if  it  is  going  to  set  priorities  on  where 
reviews  are  going  to  be  made  of  regulations  and  their  adverse  im- 
pact on  our  society.  It  is  in  those  issues  where  artificial  deadlines 
or  even  well-meant  deadlines  have  been  set,  but  as  we  approach 
those  deadlines  everyone  in  America  sees  we  cannot  meet  those 
deadlines  in  a  reasonable  fashion  without  undue  harm  on  the  pub- 
lic itself 

And  it  is  the  harm  on  the  public  which  should  be  the  criterion, 
not  special  interest  to  which  reference  has  been  made,  but  the  pub- 
lic. If  a  set  of  priorities  is  going  to  be  set  by  the  committee  as  to 
what  sets  of  regulations  are  going  to  be  first  reviewed  with  a  view 
toward  a  moratorium,  it  should  start,  I  believe,  with  those  where 
the  deadlines  already  exist  and  which  if  they  come  will  cause  disas- 
ter to  some  segments  of  our  society.  The  February  15th  deadline 
in  California  was  set  as  one  of  the  examples. 

I  refer  you  to  deadlines  already  passed  with  respect  to  auto  emis- 
sions. The  EPA  has  taken  it  upon  itself  to  review  the  auto  emis- 
sions issue,  and  it  has  stepped  back  a  bit,  but  we  believe  that  new 
deadlines  that  will  come  along  will  not  solve  the  problem.  That  is 
why  we  asked  for  2  years.  I  am  willing  to  settle  for  18  months.  But 
the  point  is  that  there  are  so  many  deadlines  ahead  of  us  from  pre- 
vious legislation  that  have  to  be  the  priority  for  your  committee. 

I  am  very  happy  with  the  fact  that  this  committee  is  about  to 
launch  on  a  very,  shall  we  say,  salutary  campaign  on  behalf  of  the 
American  public. 

I  thank  you. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Gekas. 

Let  me  make  sure  I  understand — the  bill,  as  proposed,  extended 
all  deadlines  to  June  30th,  and  any  future  deadlines  gave  an  addi- 
tional 6  months  on  top  of  those  so  you  didn't  have  a  stacking  effect. 
You  would  like  to  see  us  change  that  to  be  18  months  in  the  fu- 
ture? 

Mr.  Gekas.  I  would  like  to  see  oh  issue  by  issue,  on  regulation 
by  regulation,  or  sets  of  regulation — by  sets  of  regulation  that  if 
you  see  in  your  review  of  it  a  deadline  pending  that  could  be  harm- 
ful, that  that  deadline  should  be  set  aside  for  18  months  or  1  year 
or  2  years  as  you  would  deem  it  necessary,  so  that  that  way,  with 
a  reasonable  approach,  you  wouldn't  be  sweeping  all  regulations  off 
the  table  but  focusing  on  those  where  near  or  far  deadlines  will  be 
causing  harm  if  you  so  find  and  therefore  declaring  a  moratorium 
on  those. 

That  is  a  starting  point,  I  believe,  for  the  sets  of  regulations. 
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Mr.  McIntosh.  We  would  like  to  work  with  you  on  that  and 
probably  would  need  to  bring  in  chairmen  of  the  various  commit- 
tees that  have  authorizing  jurisdiction. 

Do  any  of  my  colleagues  have  questions  for  Mr.  Gekas? 

Mr.  Gekas.  I  have  to  leave  Henry. 

Mr.  Waxman.  Do  you  have  a  deadline  to  meet? 

Mr.  Gekas,  the  Clean  Air  Act  was  a  piece  of  legislation  that  I 
worked  on  for  10  years,  and  it  was  passed  by  a  huge  bipartisan  ma- 
jority. We  had  input  from  local  governments  and  the  National  Gov- 
ernors' Association,  the  League  of  Cities  and  Counties.  They  all 
supported  the  legislation.  It  set  out  a  framework  for  reducing  air 
pollution  which  causes  harm  to  health. 

The  chairman  referred  to  California's  SIP.  EPA  just  went  ahead 
and  gave  California  everything  the  Governor  wanted  to  work  out 
the  timeframe  for  them  to  meet  the  standards.  I  think  it  is  reason- 
able to  work  with  groups,  but  to  waive  all  the  deadlines  means  you 
won't  get  the  pollution  reduced  that  you  need  to  get  reduced. 

Mr.  Gekas.  Who  said  waive  all  the  deadlines?  I  didn't.  I  said 
when  a  deadline  is  pending  in  which  a  finding  is  made  that  irrep- 
arable harm  will  occur  or  impact,  that  that  deadline  should  be  one 
of  the  first  sets  of  regulations  that  ought  to  be  examined  by  this 
committee  with  a  view  of  setting  a  moratorium  on  the  execution  of 
that  set  of  regulations  as  a  priority. 

The  EPA,  as  you  have  said  and  I  have  stated,  has  tried  to  work, 
I  have  to  acknowledge  and  I  am  grateful  for  it,  with  various  States 
to  step  back,  as  I  have  phrased  it,  and  see  where  they  can  work 
together  for  the  further  implementation  of  some  of  the  standards 
and  mandates  of  the  Clean  Air  Act. 

All  I  am  saying  is  where  they  fail  to  do  so,  where  a  deadline  is 
pending,  which  as  I  say  is  going  to  possibly  cause  irreparable 
harm,  there  is  a  starting  point  for  a  moratorium. 

Mr.  Waxman.  I  appreciate  the  correction.  Irreparable  harm  is 
something  no  one  should  want  to  cause,  and  the  agency  should  try 
to  work  with  the  people  who  are  subject  to  the  regulations  to  make 
sure  that  doesn't  happen.  If  they  need  legislation,  we  are  here  to 
adopt  legislation. 

But  if  we  are  going  to  have  people  come  and  claim  there  is  irrep- 
arable harm,  I  suspect  we  will  be  hearing  from  the  special  interest 
groups  who  don't  want  the  regulation. 

I  want  to  give  you  an  example.  In  California  we  had  a  big  fight 
over  the  inspection  and  maintenance  program  to  make  sure  that 
the  new  automobiles  actually  met  standards  that  would  pollute  less 
and  cause  less  air  pollution  in  the  community.  This  was  an  impor- 
tant part  of  the  strategy  for  reducing  air  pollution. 

I  know  that  a  lot  of  what  was  being  generated  was  from  a  special 
interest  group,  garage  attendants  and  service  station  owners.  Their 
organization  claimed  that  terrible  things  would  happen.  They  were 
pressing  for  what  was  in  their  interest.  I  was  hearing  from  them, 
but  I  was  also  hearing  from  people  who  have  emphysema  and  lung 
problems  and  every  day  from  people  who  look  out  from  the  hills  of 
Hollywood  at  Los  Angeles,  and  they  can't  see,  and  they  can't 
breathe. 

These  are  people  who  have  an  interest  as  well,  and  it  seems  to 
me  that  we  ought  to  understand  these  claims  of  irreparable  harm 
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are  often  the  wailing  and  gnashing  of  teeth  from  people  who  are 
going  to  have  to  do  something  to  reduce  pollution. 

Mr.  Gekas.  I  dare  say  that  even  if  a  person  with  emphysema  is 
driving  a  car  and  finds  that  the  standards  being  applied  and  the 
technolo^  applied  comes  out  with  an  incorrect  analysis  of  that 
automobile  would  be  outraged  himself  even  if  he  has  emphysema. 

We  have  heard  from  individuals  and  the  public  at  large  who  are 
going  to  have  to  pay  the  brunt  of  all  these  auto  emissions  regula- 
tions when  the  need  for  it  may  be  diminishing  by  the  EPA's  own 
reports. 

Mr.  Waxman.  I  would  have  to  differ  with  you. 

Mr.  Gekas.  I  expect  that. 

Mr.  Waxman.  It  is  my  time 

Mr.  Gekas.  It  is. 

Mr.  Waxman,  If  I  might  point  out  to  you  that  the  leading  cause 
of  air  pollution  in  this  country  comes  from  the  automobile.  It 
causes  harm  in  kids  who  are  susceptible,  particularly  if  they  are 
asthmatic,  but  a  lot  of  them  to  carbon  monoxide  from  other  parts 
of  these  auto  emissions.  It  adds  to  smog  and  other  air  pollution  in 
the  community.  And  a  strategy  for  reducing  air  pollution  should 
make  us  look  to  the  automobile  as  a  way  of  reducing  that  pollution. 

Now  when  you  hear  from  these  individuals,  it  seems  to  me  that 
the  ones  you  are  hearing  from  are  the  ones  who  are  carrying  the 
argument  for  those  who  have  an  economic  interest.  I  don't  think  it 
makes  sense  to  say  that  we  ought  to  put  something  in  place  that 
doesn't  work.  I  don't  think  that  is  happening.  We  have  realistic 
deadlines  that  can  be  met,  and  we  ought  to  make  sure  that  they 
are  met. 

Mr.  Gekas.  The  gentleman  begs  the  question  when  he  says  the 
strategy.  Is  the  strategy  correct?  That  is  what  you  have  to  look  at. 
Is  the  strategy  reason^le? 

And  I  say  that  it  has  proved  imreasonable,  unworkable,  costly — 
at  least  to  Pennsylvania  and  to  half  a  dozen  other  States  that  we 
have  heard  from,  causing  the  State  legislature  in  Pennsylvania  to 
take  a  position  against  the  enforcement  of  the  EPA  guidelines  and 
regulations  in  this  field. 

Mr.  Waxman.  I  would  be  happy  to  talk  to  you  further  and  see 
what  we  can  find  out  more  about  this  issue. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Gekas.  I  appreciate 
your  coming  today  in  support  for  this  legislation. 

I  understand  that  Mr.  DeLay,  who  is  to  be  our  next  witness,  has 
been  delayed;  and  so  I  think  in  the  interest  of  proceeding  we  will 
now  proceed  to  the  next  panel  and  hear  from  the  witness  for  the 
administration. 

Let  me  say  that  although  we  have  not  worked  directly  on  these 
projects,  I  am  familiar  with  Ms.  Katzen's  background  and  find  her 
to  be  one  of  the  most  capable  people  working  in  this  area.  I  know 
she  has  labored  long  in  the  vineyard  to  try  to  find  reasonable  ways 
to  proceed  in  the  rulemaking  process  and  has  a  great  deal  of  exper- 
tise in  that  area. 

So  welcome  to  this  subcommittee.  No  doubt  we  will  be  in  contact 
with  you  often,  so  I  look  forward  to  many  long  sessions  of  fruitful 
labor.  Thank  you  for  coming  today,  and  we  look  forward  to  hearing 
from  you. 
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STATEMENT  OF  SALLY  KATZEN,  ADMINISTRATOR,  OFFICE  OF 
INFORMATION  AND  REGULATORY  AFFAIRS,  OFFICE  OF  MAN- 
AGEMENT AND  BUDGET 

Ms.  Katzen.  Thank  you,  Mr.  Chairman  and  members  of  the  sub- 
committee. I  appreciate  the  opportunity  to  appear  here  today  to 
discuss  H.R.  450,  the  Regulatory  Transition  Act  of  1995. 

The  opening  statements  that  have  been  made  and  the  testimony 
given  so  far  have  set  forth  the  basis  for  and  some  of  the  possible 
effects  of  this  bill.  I  have  prepared  written  testimony  which  has 
been  distributed,  and  I  would  ask  that  that  be  included  in  the 
record  at  this  point. 

Mr.  MclNTOSH.  That  will  be  done. 

Ms.  Katzen.  I  would  like  to  use  the  limited  time  for  an  oral 
statement  to  emphasize  a  few  points. 

There  is  no  question  that  this  bill  raises  important  issues.  The 
issues  are  important  because  Federal  regulations  are  important. 
This  administration  is  committed  to  regulating  when  necessary  and 
no  more  than  is  needed.  We  do  not  believe  that  all  regulations  are 
bad;  nor  are  they  all  good.  In  fact,  regulations  are  not  inherently 
good  or  bad.  They  have  the  potential  to  be  either. 

Well  chosen,  carefully  crafted  regulations  can  protect  customers 
and  consumers  from  dangerous  products.  They  can  assure  equal  ac- 
cess to  markets,  limit  pollution,  govern  operation  of  our  prisons, 
control  immigration,  provide  uniform  interpretations  of  customs 
and  export/import  laws,  protect  workers,  and  ensure  that  Ameri- 
cans have  the  information  they  need  to  make  informed  choices  for 
themselves.  Excessive  or  poorly  designed,  however,  regulations  can 
cause  confusion  and  delay,  generate  unreasonable  burdensome 
compliance  costs.  They  can  retard  innovation,  reduce  productivity 
and  distort  private  incentives.  The  challenge  is  to  craft  regulations 
when  needed  so  they  do  not  have  these  unintended  consequences. 

One  of  the  very  first  executive  orders  that  this  President  signed 
was  directed  to  improving  the  regulatory  system.  Executive  Order 
No.  12866  is  built  on  two  basic  premises:  First,  the  government  has 
the  responsibility  to  govern,  including  the  responsibility  to  protect 
the  public  through  Federal  regulation  when  the  American  people — 
through  our  constitutional  representative  process — decides  that  it 
should.  We  are  talking  about  statutes  passed  by  the  houses  of  Con- 
gress and  signed  by  Presidents  of  the  United  States  present  and 
past.  Democrat  and  Republican. 

Second,  the  government  has  the  basic  responsibility  to  govern 
wisely  and  carefiilly,  regulating  only  when  necessary  and  tnen  in 
the  most  cost-effective  manner,  with  full  recognition  of  the  proper 
roles  of  State,  local  and  tribal  governments. 

Without  revisiting  the  past,  what  happened  before  our  watch,  I 
am  proud  of  what  this  administration  has  done  to  improve  the  Fed- 
eral regulatory  system.  We  have  made  substantial  progress,  much 
of  which  is  outlined  in  my  written  testimony  and  in  other  mate- 
rials. But  I  state  there  and  I  state  here,  we  recognize  that  there 
is  more  to  be  done.  We  want  to  move  forward — working  with  you — 
to  help  further  improve  the  regulatory  system. 

Regrettably,  H.R.  450  does  not  move  us  forward  in  correcting  the 
underlying  problems.  Instead,  the  regulatory  moratorium  will  stop 
good  regulations  as  well  as  bad  ones,  substituting  an  arbitrary,  ad- 
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ministrative  process  for  substantive  improvements.  Moreover,  H.R. 
450  creates  a  number  of  problems  which  will  only  divert  us  from 
the  important  work  of  focusing  on  the  underlying  problems  and 
achieving  what  we  both  wish  to  accomplish. 

The  first  general  issue  that  I  have  raised  with  you  is  the  cov- 
erage question:  What  regulations  are  exempted?  Which  are  subject 
to  the  moratorium?  Referring  to  some  of  the  language  written  into 
the  text,  does  "international  affairs"  include  Department  of  Com- 
merce rules  affecting  domestic  manufacturers  who  export  products? 
Does  "public  property"  include  public  lands  administered  bv  the 
Department  of  Agriculture  and  Interior?  Is  a  regulation  estaolish- 
ing  auditing  procedures  for  tracking  Federal  funds  an  action  relat- 
ed to  "grants"  or  "loans?"  Does  the  exclusion  for  contracts  include 
procurement  related  regulation? 

And  what  about  regulations  that  are  not  listed  for  exemption?  Do 
we  want  to  stop  tax  regulations?  Now,  tax  statutes  are  notoriously 
unclear,  and  regulations  provide  for  clarity  and  uniform  treatment 
so  that  individuals  and  companies  are  not  subject  to  arbitrary  and 
disparate  treatment  by  tax  examiners.  I  understand  that  you  have 
already  heard  from  some  working  in  this  field  suggesting  this  is  an 
area  for  exemption. 

Do  you  really  want  to  stop  notices  of  inquiry  and  notices  of  pro- 
posed rulemaking?  These  create  no  obligation.  They  impose  no  re- 
sponsibilities. They  have  no  binding  effect.  Rather,  they  bring  the 
American  public  into  the  process.  They  afford  an  opportunity  to  be 
involved  and  to  provide  information  and  help  the  government  de- 
vise sensible  solutions.  Yet  this  bill  would  stop  them  in  their  tracks 
and  preclude  the  acquisition  of  that  information  which  is  what  I 
thought  the  underlying  goal  was — ^have  public  input  on  what  needs 
to  be  done. 

In  addition,  it  is  essential  to  note  that  many  regulations  are  rou- 
tine, administrative  or  ministerial  or  otherwise  noncontroversial. 
Regulations  establish  traffic  lanes  into  our  airports.  They  set  forth 
the  opening  and  closing  time  for  drawbridges  on  interstate  high- 
ways at  waterways.  Reporting  requirements  help  trace  money 
laundering  from  the  drug  trade.  They  set  the  eligibility  and  often 
the  timing  requirements  as  well  as  financial  accounting  practices 
for  student,  small  business  loans.  They  establish  quarantines  when 
a  pest  has  hit  our  fruit  supply  to  keep  it  from  spreading  through- 
out the  Nation. 

These  are  all  things  that  are  noncontroversial.  They  are  essential 
functions  of  the  government.  They  are  routine.  They,  too,  would  be 
caught  up  in  this  moratorium  or  would  they? 

The  bill  provides  for  case-by-case  exemptions  for  imminent  to 
health  or  safety  or  other  emergency.  How  imminent  is  imminent? 
How  serious  is  the  harm  to  health  that  would  be  the  standard? 

This  bill  sets  forth  a  procedure  for  agency  heads  to  file  in  writ- 
ing, the  President  to  execute  an  Executive  order  and  then  provides 
for  civil  litigation. 

You  commented  that  you  were  surprised  that  we  wanted  the 
American  people  not  to  bring  suit.  If  you  have  a  President  who  has 
made  a  finding  of  imminent  threat  to  health  and  safety  the  civil 
litigation  will  leave  the  issue  in  doubt.  And  confusion  is  costly  to 
the  American  public.  It  is  costly  to  the  businesses  who  have  to  de- 
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cide  what  to  do.  And  yet  until  the  process  is  completed  there  will 
be  no  resolution. 

The  retroactivity  of  the  moratorium  is  another  issue  that  causes 
grave  concern,  creating  uncertainty,  confusion  and  potential  unfair- 
ness. 

What  do  we  do  and  what  do  we  say  to  those  who  have  been  re- 
sponsible citizens  who  have  sought  to  comply  and  have  invested  or 
otherwise  taken  steps  for  a  regulation  whose  effective  date  falls  in 
the  moratorium  period?  If  the  regulation  is  now  suspended,  will  he 
have  a  competitive  disadvantage;  Is  that  the  right  signal  to  send? 
Wait  until  the  last  minute  to  obey  any  laws.  Disregard  them  be- 
cause someone  may  come  and  put  a  stop? 

I  don't  think  that  is  a  signal  that  you  wish  to  send  to  the  Amer- 
ican public,  and  there  may  be  instances  where  something  which 
has  happened  pursuant  to  a  validly  issued  regulation  cannot  be  un- 
done without  extreme  consequences. 

There  has  been  a  lot  of  publicity  about  the  four  gray  wolves  that 
were  caught  in  Canada  and  brought  to  be  released  in  the  wilds  of 
Idaho.  You  may  disagree  with  the  decision,  but  the  wolves  have 
now  been  let  loose  in  their  1-mile  pens.  Are  we  to  recapture  them 
and  put  them  back  in  their  little  steel  boxes  until  June  30th,  when 
the  moratorium  period  will  end? 

I  am  somewhat  distressed  that  I  am  sitting  here  raising  these 
questions  and  seeming  to  be  negative  about  some  of  these  issues 
because  I  stated  at  the  outset — and  I  fervently  believe — that  there 
is  common  ground  among  us,  that  there  is  room  for  improvement, 
that  we  have  been  working  on  this  on  our  own,  and  we  welcome 
your  efforts  to  work  with  us,  and  we  want  to  work  with  you. 

This  bill  does  not  do  that.  This  bill  is  a  digression,  a  detour,  a 
distraction.  It  takes  the  very  people  who  can  help  improve  the  sys- 
tem, and  it  asks  them  to  write  lists  and  do  a  paper  process.  We 
want  to  resolve  these  underlying  issues.  We  want  to  improve  the 
regulatory  system.  We  want  to  work  with  you. 

Thank  you  very  much.  I  am  sorry  I  extended  my  time,  but  I 
wanted  you  to  understand  clearly  where  the  administration  stands 
in  this  issue  if  I  have  been  able  to  do  so. 

Mr.  McIntosh.  Thank  you  very  much. 

As  you  indicated,  I  did  allow  you  to  extend  your  time.  As  we  pro- 
ceed with  questioning  and  other  witnesses,  I  am  going  to  become 
firm  about  keeping  that  5-minute  rule,  but  I  thought  it  was  impor- 
tant to  give  you  all  the  time  you  needed  to  present  your  views,  in 
fairness  to  the  administration.  I  do  plan  to  be  very  firm  to  keep  to 
the  5-minute  rule  because  we  have  a  large  agenda  today. 

[The  prepared  statement  of  Ms.  Katzen  follows:] 

Prepared  Statement  of  Sally  Katzen,  Administrator,  Office  of  Information 
AND  Regulatory  Affairs,  Office  of  Management  and  Budget 

Good  morning  Mr.  Chairman  and  Members  of  this  Subcommittee.  I  am  Sally 
Katzen,  the  Administrator  of  the  Office  of  Information  and  Regulatory  Affairs  with- 
in the  OfTice  of  Management  and  Budget.  It  is  a  pleasure  to  be  here  to  discuss  is- 
sues related  to  the  improvement  of  the  regulatory  system,  a  subject  about  which 
this  Administration  cares  very  much  and  on  which  I  look  forward  to  working  with 
you  cooperatively.  In  particular,  I  appreciate  the  opportunity  today  to  discuss  H.R. 
450,  the  "Regulatory  Transition  Act  of  1995." 

Before  talking  about  any  specific  legislative  proposals,  I  would  like  to  comment 
on  a  word  that  is  being  used  a  lot,  but  that  means  different  things  to  difierent  peo- 
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pie.  The  word  is  "regulation."  Some  say  regulations  are  all  bad;  some  say  they  are 
all  good.  In  fact,  regulations  are  not  inherently  good  or  bad.  They  have  the  potential 
to  be  either.  Well  chosen  and  carefully  crafted,  they  can  protect  consumers  from 
dangerous  products,  assure  equal  access  to  markets,  limit  pollution,  govern  oper- 
ation of  our  prisons,  control  immigration,  provide  uniform  interpretations  (if  nistoms 
and  export/import  laws,  protect  workers,  and  ensure  that  Americans  have  informa- 
tion to  make  informed  choices.  Excessive  or  poorly  designed,  however,  they  can 
cause  conftision  and  delay,  generate  unreasonaole  compliance  costs,  retard  innova- 
tion, reduce  productivity,  or  distort  private  incentives. 

Some  regulations  carry  out  legislative  policies,  raised  by  previous  Congresses  and 
signed  by  Presidents,  from  both  parties.  Several  of  these  policies  were  or  are  con- 
troversial, but  in  other  cases,  regulations  are  routine,  administrative  or  ministerial, 
and  noncontroversial.  These  regulations  unobtrusively  serve  the  public  day  in  and 
day  out,  and  are  seldom  included  in  what  most  people  mean  when  they  argue  about 
the  value  of  regulations.  Examples  include  rules  that  establish:  traffic  lanes  for  air- 
planes; opening  and  closing  times  for  drawbridges;  reporting  requirements  to  help 
trace  money  laundering  from  the  drug  trade;  eligibility  and  timing  requirements — 
as  well  as  financial  accountability  practices — for  student,  small  business,  and  other 
loan  programs;  safe  practices  at  nuclear  power  plants;  and  quarantine  areas  to  pre- 
vent the  spread  of  pests  such  as  the  medily. 

Regrettably,  the  regulatory  system  that  has  been  built  up  over  the  past  five  dec- 
ades— under  both  Republican  and  Democratic  administrations — is  subject  to  serious 
criticism.  I  think  we  can  agree  that  there  are  too  many  regulations,  that  many  are 
excessively  burdensome,  that  many  do  not  ultimately  provide  the  intended  benefits, 
and  that,  consequently,  many  members  of  the  public  are  justifiably  frustrated  and 
angry  with  the  federal  regulatory  system.  It  was  for  this  reason  that  one  of  the  first 
executive  orders  that  this  President  signed  was  Executive  Order  No.  12866,  "Regu- 
latory Planning  and  Review",  which  declared  at  the  outset  that  the  American  people 
deserve  a  system  that  works  for  them,  not  against  them. 

The  Administration's  regulatory  philosophy  and  principles  that  are  set  forth  in 
the  Order  are  built  upon  two  basic  premises.  First,  the  Government  has  the  basic 
responsibility  to  govern,  including  the  responsibility  to  protect  the  public,  through 
Federal  regulation,  where  the  American  people — through  our  Constitutional  rep- 
resentative process — decide  that  it  should.  Second,  the  Government  has  the  basic  re- 
sponsibility to  govern  wisely  and  carefully,  regulating  only  when  necessary  and  only 
in  the  most  cost-effective  manner,  with  full  recognition  of  the  proper  role  of  State, 
local,  and  tribal  governments. 

To  implement  this  philosophy,  the  Order  sets  forth  principles  emphasizing  the  im- 
portance of  private  markets;  the  need  for  regulation  to  be  limited  to  the  require- 
ments of  law;  the  critical  role  of  analysis  (of  costs,  benefits,  and  risks)  and  the  use 
of  that  analysis  for  decisionmaking;  consideration  of  alternatives;  extensive  con- 
sultation with  those  affected  by  regulation;  and  better  consideration  for  the  needs 
of  small  businesses. 

In  the  year  and  a  half  since  the  Order  was  signed,  we  have  made  a  lot  of  progress. 
We  have  opened  the  rulemaking  process  and  increased  its  accessibility  to  the  public; 
for  example,  agencies  are  making  greater  efforts,  early  in  the  rulemaking  process, 
to  seek  comment  from  those  affected  by  regulation.  We  have  increased  cooperation 
and  coordination  among  the  Federal  agencies,  between  the  Congress  and  the  Execu- 
tive Branch,  and  between  the  Federal  Government  and  State,  local,  and  tribal  gov- 
ernments, businesses,  and  individuals.  And  we  have  seen  good  processes  produce 
good  decisions,  both  in  improving  new  regulations  and  in  looking  back  at  existing 
regulations  that  may  have  outlived  their  usefulness  or  never  operated  as  expected! 

For  example,  the  Department  of  Transportation's  National  Highway  Traffic  Safety 
Administration  rulemaking  on  side-impact  protection  for  light  trucks  was  accom- 
panied by  a  first-rate  regulatory  analysis  that  led  the  agency  to  delete  a  significant, 
expensive  component  of  the  proposed  rule  and  instead  request  comment  on  a  less 
costly  but  more  effective  safety  feature.  In  designing  its  rules  under  the  Mammog- 
raphy Quality  Standards  Act,  the  Food  and  Drug  Administration  made  the  stand- 
ards less  burdensome  on  mammography  facilities,  which  are  nearly  all  small  busi- 
nesses, by  incorporating  existing  industry  standards  to  the  maximum  extent  pos- 
sible. The  Coast  Guard,  in  promulgating  rules  to  alert  crews  about  the  likelihood 
of  unanticipated  oil  spills,  proposed  allowing  the  use  of  lower  cost  signalling  devices 
(i.e.,  overfill  stick  gauges)  rather  than  more  costly  and  sophisticated  alarm  systems. 

One  of  the  best  examples  of  a  review  of  existing  regulatory  programs  is  the  work 
currently  being  done  by  the  Department  of  Commerce's  Bureau  oi  Export  Adminis- 
tration to  rewrite  the  Export  Administration  Regulations  (EAR).  This  comprehen- 
sive review  is  intended  to  simplify  and  clarify  this  lengthy  and  complex  body  of  reg- 
ulations that  establishes  licensing  regimes  for  dual-use  products — i.e.,  those  that 
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may  have  both  commercial  and  military  applications — and  to  make  the  regulations 
more  user-friendly,  which  they  currently  are  not.  This  effort  will  fundamentally 
change  the  EAR  by  reversing  the  regulatory  presumption — from  requiring  a  license 
unless  specifically  exempted  to  authorizing  export  without  a  license  unless  specifi- 
cally provided  otherwise. 

While  we  have  done  much  to  improve  the  regulatory  system,  there  is  much  more 
that  needs  to  be  done.  That  is  what  we  are  talking  about  when  we  say  that  there 
is  common  ground  and  that  there  is  a  lot — both  particular  regulatory  programs  as 
well  as  regulatory  methods — that  we  need  to  address.  In  the  Administration's  view, 
H.R.  450  does  not  do  this.  To  the  contrary,  a  regulatory  moratorium  will  contribute 
to  the  very  problem  that  we  are  all  trying  to  fix — overly  complex  administrative  sys- 
tems, gridlock,  and  endless  debate  on  process  instead  of  substance.  In  fact,  the  con- 
cept of  a  moratorium  suffers  from  some  of  the  same  problems  that  often  plague  reg- 
ulations, and,  for  that  matter,  legislation — its  intentions,  even  if  laudable,  are  lost 
in  the  administrative  nightmare  of  implementation  and  the  unintended  con- 
sequences that  no  one  in  this  room  would  want  to  impose  on  the  American  public. 

Let  me  be  more  specific.  H.R.  450  does  not  purport  to  place  a  moratorium  on  all 
regulation.  It  acknowledges  that  in  certain  cases  regulation  is  necessary  for  the  Fed- 
eral government  to  be  able  to  meet  its  responsibilities,  and  in  other  instances  it  re- 
flects a  judgment  that  some  regulations  are  particularly  beneficial  or  otherwise  de- 
sirable. For  example,  the  legislation — by  its  terms — excludes  from  the  moratorium 
activities  related  to:  military  or  foreign  affairs;  international  trade;  public  property; 
loans;  grants;  benefits;  contracts;  granting  licenses;  registrations;  permitting  new  or 
improved  applications  of  technology;  and,  in  general,  activities  to  streamline  or  nar- 
row rules.  In  addition,  the  bill  establishes  an  emergency  exception  process  for  activi- 
ties associated  with  an  imminent  threat  to  health  or  safety  or  other  emergency,  or 
necessary  for  the  enforcement  of  criminal  laws. 

This  framework  creates  a  net  through  which  certain  regulations  pass  and  in 
which  others  are  caught.  However,  people  may  disagree  about  whether  tnese  are  the 
right  criteria  and  even  if  they  are,  how  do  they  apply  in  particular  cases.  Does 
"international  affairs"  include  Department  of  Commerce  rules  affecting  domestic 
manufacturers  who  export  products?  Does  "public  property"  include  public  lands  ad- 
ministered by  the  Departments  of  Agriculture  and  Interior?  Is  regulation  establish- 
ing auditing  procedures  for  tracking  federal  funds  an  action  related  to  "grants"  or 
"loans"?  Does  the  exclusion  for  "contracts"  include  procurement  related  regulation? 
What  exactly  is  "new  and  improved"  technology  (since  virtually  all  inventors  believe 
their  inventions  are  new  and  improved)?  Is  a  proposed  regulation,  75%  of  which 
streamlines  an  existing  body  of  rules  but  25%  of  which  strengthens  existing  require- 
ments, subject  to  the  moratorium?  Is  the  75%  exempt,  but  the  25%  caught?  What 
if  the  two  are  viewed  as  a  package  that  together  provides  a  net  reduction  of  15% 
of  the  burden?  If  a  rule  does  not  fall  into  one  of  the  exemption  categories  but  is 
based  on  a  rigorous  cost  benefit  analysis  and  the  quantified  benefits  clearly  out- 
weigh the  quantified  costs,  is  it  to  be  caught  in  the  moratorium? 

The  agency  head  will  have  to  answer  questions  like  these,  and  many  others.  If 
he  or  she  concludes  that  a  rule  falls  within  one  of  the  exclusion  categories  enumer- 
ated in  Section  6(3XB),  the  bill  provides  that  the  agencv  head  is  to  certify  that  the 
moratorium  is  waived  and  to  publish  that  finding  and  the  waiver  in  the  Federal 
Register.  Such  an  action  would  presumably  trigger  the  provisions  of  Section  7,  Civil 
Action,  which  permit  anyone  adversely  affected"  to  seek  relief  in  a  civil  action 
against  the  agency,  thus  involving  the  courts  in  the  micro-detail  of  administering 
the  moratorium.  In  other  words,  even  where  we  believe  the  bill  does  not  apply,  the 
issue  will  not  be  resolved  until  the  process  is  complete. 

The  bill  also  provides  for  emergency  exceptions  (Section  5).  Where  there  is  an  im- 
minent threat  to  health  or  safety  or  other  emergency,  or  activities  necessary  for  the 
enforcement  of  criminal  laws,  the  agency  head  must  submit  a  written  request  to  the 
President,  with  copies  to  the  appropriate  committees  of  Congress,  and  the  President 
must  issue  an  Executive  Order  to  waive  the  requirements  of  the  moratorium  for 
that  rule  (Section  5(a)).  This  is  paperwork  run  wild.  Each  year,  hundreds  of  air- 
worthiness directives  are  issued  by  the  Federal  Aviation  Administration,  as  well  as 
other  air  safety  rules,  such  as  the  recent  actions  regarding  icing  on  commuter 
planes.  The  Animal  Plant  Health  Inspection  Service  issues  scores  of  rules  to  quar- 
antine certain  regions  to  prevent  the  spread  of  pests  that  would  afiect  our  food  sup- 
ply. These  are  just  two  examples  of  the  many  frequent  and  routine  regulations  is- 
sued by  agencies  to  protect  public  health  and  safety.  Is  the  President  to  issue  an 
Executive  Order  waiving  the  moratorium  for  each  of  them? 

In  addition,  is  the  scope  of  the  emergency  procedure  clear?  Exactly  how  imminent 
is  imminent,  regarding  health  and  safety  regulations?  What  constitutes  "other  emer- 
gencies'? Are  emergencies  that  we  estimate  are  4  or  5  weeks  distant  included? 
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Emergencies  that  are  4  or  5  months  distant?  The  proposed  bill  would  inappropri- 
ately elevate  these  questions  to  the  Presidential  level,  creating  more  rather  than 
less  inefficiency  and  aelay. 

Furthermore,  here,  as  above,  the  bill  provides  that  the  President's  decision  can 
be  second-guessed  by  the  courts,  since  anyone  who  is  adversely  affected  can  bring 
a  civil  action.  Now,  we  will  have  all  three  branches  micromanaging  all  aspects  of 
the  Government's  operations — clearly  a  costW  and  time  consuming  step  backwards 
from  the  call  for  less  government,  more  efficient  government,  and  more  effective 
government. 

In  addition,  the  bill,  as  drafted,  does  not  enumerate  categories  for  waiver  or  ex- 
ceptions that  should  be  included.  For  example,  it  appears  that  regulations  related 
to  the  tax  code  would  be  caught  in  the  moratorium.  Is  this  really  what  we  wish  to 
do?  I  understand  that  vou  have  already  started  to  hear  from  those  who  work  in  this 
area  arguing  that  such  regulations  provide  clarity  for  both  individuals  and  busi- 
nesses, and  need  to  be  issued  expeditiously. 

The  moratorium  would  also  catch  notices  of  inquiry,  advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed  rulemaking.  These  actions  do  not  have  a  bind- 
ing effect  on  anyone,  but  instead  seek  the  involvement  of  all  those  affected  by  a  reg- 
ulation— soliciting  information  on  how  best  to  meet  mandates  established  by  statute 
or,  in  some  cases,  by  judicial  interpretations  of  statutory  requirements.  Will  delay- 
ing these  efforts  for  several  months  help  regulatory  reform?  Or  will  such  delay  in- 
stead place  more  strain  on  the  system  by  preventing  the  receipt,  review,  and  analy- 
sis of  mformation  from  those  most  affected  by  the  proposed  rule,  including  those  in 
the  best  position  to  help  the  government  devise  more  sensible,  less  costly,  and  more 
effective  rules? 

The  retroactivity  of  the  moratorium  (Section  6(2)) — starting  over  two  months  ago, 
on  November  9,  1994 — would  also  create  significant  administrative  problems,  tie  up 
resources,  and  create  ailment,  confusion,  and  inefficiency.  In  some  cases,  people 
will  already  have  started  complying  with  rules  that  were  issued  and/or  became  ef- 
fective within  the  period  between  November  9th  and  the  present.  In  some  such 
cases,  those  who  have  made  an  effort  to  comply  and  invested  resources  to  cornply, 
will  find  themselves  at  a  competitive  disadvantage  with  those  who  made  no  eftort 
to  comply.  Moreover,  in  many  instances,  the  questions  associated  with  the  morato- 
rium will  create  uncertainty  in  the  private  sector,  and  the  costs  that  result  from  the 
lack  of  certainty.  Now  everyone  has  to  ask,  "Are  these  regulations  within  the  scope 
of  the  moratorium?  Are  they  within  one  of  the  exceptions?  Are  they  subject  to  Agen- 
cy Head/Presidential  Review  because  they  implicate  health,  safety,  or  another  emer- 
gency? Who  will  provide  clarification  of  the  situation?  And  when  will  that  occur?" 

There  may  even  be  situations  where  what  was  done  pursuant  to  a  validly  issued 
regulation  cannot  now  be  undone  without  inordinate  expenses  or  adverse  con- 
sequences. There  has  been  substantial  press  coverage  concerning  the  gray  wolves 
captured  in  Canada  and  reintroduced  in  the  wilds  of  Idaho.  Whether  or  not  you 
agree  with  the  decision,  the  wolves  have  now  been  let  loose.  Are  we  to  recapture 
them  and,  if  successful,  keep  them  in  holding  pens  until  June  30?  Consider  also  the 
position  of  individuals  who  made  year-end  decisions  based  on  tax  regulations  issued 
after  November  9th.  If  these  reflations  are  suspended,  how  is  their  1994  income 
to  be  calculated?  And,  once  again,  the  prospect  for  civil  litigation  means  that  any 
answer  will  be  subject  to  judicial  review,  and  the  absence  of  certainty  will  plague 
both  proponents  and  opponents  of  any  particular  federal  action. 

The  provisions  of  Section  4 — waiving  regulatory,  statutory,  and  judicial  dead- 
lines— may  also  add  to  the  confusion.  First,  waiving  judicial  deadlines  between  date 
of  enactment  and  June  30th  will  require  further  administrative  and  legal  action, 
again  tying  up  resources.  Second,  extending  deadlines  that  have  passed  by  the  date 
of  enactment  would  create  confusion  in  the  cases  where  legal  or  judicial  action  has 
already  started  regarding  those  deadlines. 

My  point  is  that  the  bill  raises  numerous  "questions,  some  raised  above  and  others 
not  yet  thought  of,  on  which  reasonable  persons  will  differ.  Both  legislative  branch 
and  executive  branch  staffs  will  spend  much  of  the  moratorium  debating  what  is 
covered  and  what  is  not,  what  was  intended  to  be  covered  and  what  was  not  within 
the  intent  of  Congress,  and  what  should  be  covered  and  what  should  not.  The  people 
who  will  be  caught  up  in  these  debates  are  the  same  officials  who  would  otherwise 
spend  their  time  working  on  substantive  solutions  to  the  real  problems  with  the  reg- 
ulatory system.  The  moratorium,  therefore,  instead  of  ensuring  "economy  and  effi- 
ciency of  Federal  Government  operations"  will  generate  litigation,  more  bureauc- 
racy, and,  in  the  meantime,  delay  the  work  necessary  to  actually  change  the  system 
for  the  better. 

Regulatory  reform  is  underway.  But  it  will  not  happen  overnight,  and  will  not 
happen  during  a  six-month  moratorium.  Such  a  moratorium  only  puts  off  dealing 
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with  significant  issues,  both  in  the  regulatory  process  and  in  particular  re^latory 
programs.  As  I  noted  in  my  response  to  Senator  Dole,  Representative  Gingrich,  and 
others  regarding  this  issue,  a  moratorium  is  a  blunderbuss  approach  that  delays 
rules  based  on  necessarily  arbitrary  categories  rather  than  based  on  their  merits. 
During  the  next  few  weeks  and  months,  we  should  be  working  together  to  improve 
current  regulations  and  the  regulatory  process,  not  arguing  about  what  should  be 
or  should  have  been  exempted  from  a  moratorium.  A  moratorium  is  merely  more 
procedure  and  more  bureaucratic  administration,  diverting  our  collective  time  and 
energy  from  the  difficult  tasks  ahead.  It  makes  more  sense  to  focus  on  the  sub- 
stantive sources  of  that  frustration  and  try  to  reduce  them  than  it  does  to  devote 
our  resources  to  the  artificial  promise  of  a  moratorium,  creating  in  effect  yet  another 
program  to  administer. 

I  am  concerned  that  my  time  here  is  spent  raising  questions,  emphasizing  where 
we  disagree,  rather  than  where  we  agree.  As  I  stated  at  the  outset,  we  believe  the 
regulatory  system  should  be  improved.  We  have  been  working  to  that  end  on  our 
own  and  we  want  to  work  with  you.  H.R.  450,  however,  is  a  distraction  and  detour 
from  where  we  ought  to  be  going.  I  would  hope  that  we  can  join  forces  to  bring  the 
American  people  a  rational  regulatory  system  that  improves  the  quality  of  life,  pro- 
motes our  health  and  safety,  and  protects  the  environment  without  imposing  undue 
costs  or  burdens.  We  are  committed  to  that  objective  and  we  hope  you  will  join  us 
in  working  towards  those  goals. 

Thank  you,  Mr.  Chairman.  That  concludes  my  remarks.  I  would  be  happy  to  an- 
swer any  questions  you  may  have. 

Mr.  McIntosh.  Let  me  begin  my  5  minutes  of  questioning  by  re- 
sponding to  some  of  your  concerns,  and  let  me  do  so  in  a  general 
sense. 

I  think  the  best  result  of  this  moratorium  will  be  that  it  will 
allow  people  in  the  executive  branch  agencies  and  in  the  adminis- 
tration to  begin  to  think  in  different  ways  about  regulation.  I  think 
that  was  the  demand  that  the  American  people  put  on  us  in  Con- 
gress in  the  last  election.  They  don't  want  us  to  be  sitting  and 
thinking  about  lists  of  things  that  do  or  don't  fall  into  exemption. 
They  want  us  to  stop  regulating  and  have  that  the  standard. 

The  moratorium  moves  us  in  that  direction  and  allows  people  to 
start  thinking  of  their  jobs  in  a  different  light.  They  don't  want  us 
to  think  about  difficulties  that  will  be  placed  on  the  Federal  Grov- 
ernment  to  implement  their  programs.  They  want  us  to  think  about 
problems  they  are  creating  for  the  American  people  by  implement- 
ing those  programs. 

So  I  think  it  is  important  that  we  look  at  what  is  the  effect  on 
the  American  public.  And  I  am  convinced  that  we  have  handled  the 
problems  that  could  come  up  with  the  emergency  exception,  the  ex- 
ception for  routine  matters  that  affect  individuals  and  are  not  for- 
ward-looking rules  of  general  applicability.  But  I  am  very  willing 
to  work  with  you  and  others  in  crafting  those  exemptions  if  there 
are  ways  that  we  can  do  a  better  job. 

But  I  think  we  have  to  start  adopting  this  different  mind-set  that 
says  the  government  should  be  less  intrusive  in  our  lives.  We 
should  protect  the  American  people  from  overregulation  and  allow 
them  to  go  about  their  lives  unhindered  by  the  heavy  hand  of  the 
Federal  regulators. 

Let  me  specifically  mention  a  couple  of  things.  I  think  it  is  im- 
portant that  we  do  have  a  broad  scope  to  this  bill  and  that  we  do 
include  notices  of  rulemaking  inquiry  precisely  because  those  are 
the  beginnings  of  a  new  regulation,  and  this  Congress  is  going  to 
change  the  way  we  implement  many  of  those  programs.  It  would 
be  a  fruitless  and  useless  effort  for  an  agency  to  begin  a  rule- 
making when  the  Commerce  Committee  or  the  Natural  Resources 
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Committee  or  the  Banking  Committee  is  going  to  be  changing  the 
underlying  statute,  when  we  are  going  to  be  adopting  fundamental 
changes  in  the  way  regulations  are  written  with  cost-benefit  analy- 
sis, risk  assessment,  takings  protection. 

So  it  makes  sense  to  me  to  put  those  on  hold  and  allow  us  to 
make  the  changes  in  the  legislative  branch  so  that  the  regulators 
don't  use  their  time  unwisely. 

The  specific  question  that  I  wanted  to  pose  to  you  was  that  you 
mentioned  that  the  administration  standard  was  to  regulate  when 
necessary,  but  go  no  further  than  is  needed.  There  is  one  regula- 
tion that  would  be  affected  by  this  moratorium  that  was  released 
in  December  of  last  year,  the  so-called  California  car  rule  that  ap- 
plies the  standards  that  California  uses  for  car  emissions  to  all  of 
the  Northeast. 

Many  of  the  States  in  that  region  objected  to  that  rulemaking 
and  proposed  an  alternative  that  allowed  them  to  trade  with  utili- 
ties in  their  emissions.  And,  in  fact,  it  was  my  understanding  that 
that  alternative  was  gaining  widespread  acceptance  and  perhaps 
after  the  November  election  would  have  even  gained  more  adher- 
ence in  the  Northeast  region  itself  It  was  very  clear  that  it  main- 
tained the  same  level  of  emissions  reductions  as  the  alternative  in 
the  California  car  rule,  but  was  far  less  expensive  because  it  al- 
lowed trading  not  only  among  car  manufacturers  but  also  between 
other  sources  of  pollutants. 

That  type  of  trading  program,  which  is  a  market-based  approach, 
I  think  is  something  we  all  agree  needs  to  be  more  widely  used  in 
these  areas.  To  me,  that  is  a  concrete  example  of  a  regulation  that 
is  going  to  be  costly,  that  needs  to  be  caught  by  this  moratorium 
and  put  on  hold  so  that  we  can  find,  under  the  administration's 
standard,  a  less  burdensome  approach  to  achieving  the  same  regu- 
latory outcome. 

I  wanted  to  ask  your  views  on  that  regulation  and  what  should 
be  done  about  it. 

Ms.  Katzen.  Thank  you  very  much. 

I  want  to  tell  you  that  we  have  been  thinking  differently  about 
regulations  from  the  time  we  came  into  office  in  January  1993.  It 
has  not  been  business  as  usual,  and  the  Executive  order  to  which 
I  referred  you  sets  forth  the  very  principles  that  you  articulate — 
less  intrusive,  protection  of  overregulation,  to  be  unhindered  by  the 
government  in  exercising  liberty.  These  have  been  the  principles 
that  we  have  been  using,  and  it  did  not  take  the  November  election 
to  change  our  practices.  They  have  been  longstanding. 

With  respect  to  the  OTC  proceeding  that  EPA  had  decided  in  De- 
cember, that  was  a  petition  by  those  Northeast  States.  The  statute 
set  forth  a  provision  by  which  the  States  themselves  would  get  to- 

§  ether  because  smog  in  the  air,  pollution  in  the  air  does  not  know 
tate  boundaries,  and  the  Northeast  sector  has  a  lot  of  air  pollu- 
tion that  goes  across  State  boundaries,  and  no  one  State  can  do 
something  within  its  own  territory  that  will  protect  it  from  air  com- 
ing into  that  area. 

These  States  themselves  petitioned  EPA  to  grant  them  author- 
ity— not  to  mandate,  but  to  grant  them  authority — to  take  certain 
action.  They  wanted  permission  to  do  something.  And  EPA's  action 
there  granted  permission.  EPA  used  it  as  a  oasis  for  exploring 
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what  is  known  as  the  49  State  car  alternative,  which  is  generally 
desirable,  and  has  continued  work  in  that  effort. 

No  State  has  been  required  to  do  anything  by  EPA  in  this  area, 
and  if  there  will  be  additional  changes  to  the  Clean  Air  Act  amend- 
ments I  think  that  some  of  the  work  that  has  been  done  on  the 
OTC  petition  will  prove  very  useful  to  show  what  new  and  different 
ways  of  achieving  our  regulatory  objectives  in  a  less  intrusive  way 
can  be  derived  from  this  process. 

Mr.  McIntosh.  Ms.  Katzen,  I  realize  that  I  filibustered  a  bit  on 
that  questioning.  One  of  my  colleagues  has  agreed  to  yield  you 
more  time  from  his  questioning  if  you  need  it  on  that  issue.  If  not, 
we  will  proceed. 

Let  me  turn  now  to  Mr.  Peterson. 

Mr.  Peterson.  Thank  you. 

Ms.  Katzen,  as  I  understand  it,  back  when  these — some  of  these 
regulations  were  suspended  I  guess  under  Executive  order  there 
was  some  litigation  that  took  place.  And  people  said  that  suspend- 
ing regulations  was  actually  rulemaking,  and  they  should  have  fol- 
lowed the  Administrative  Procedures  Act,  and  there  was  some  liti- 
gation that  took  place  in  that  area. 

Apparently,  this  legislation  will — does  it  say  that  it  suspends  the 
Administrative  Procedures  Act?  Is  that  what  it  does? 

What  I  am  getting  at  is,  how  much  potential  litigation  do  you 
think  that  there  would  be  if  this  is  passed  the  way  it  is  currently 
constituted?  Do  you  think  it  is  going  to  create  litigation  as  it  is  cur- 
rently constituted  and  can  it  be  fixed  so  that  that  will  be  mini- 
mized? 

Ms.  Katzen.  By  profession  I  am  a  lawyer  and  so  it  is  with  some 
regret  that  I  say  that  we  are  an  overly  litigious  society,  and  any 
occasion  will  produce  litigation.  There  was  a  lot  of  litigation  in  ear- 
lier attempts  to  impose  moratoriums. 

I  notice  that  if  this  is  made  retroactive  to  November  9,  the  agen- 
cy that  has  the  largest  number  of  regulations  from  November  9,  to 
January  13,  is  the  Treasury.  Some  of  those  are  IRS  tax  regulations 
and  that  bar  in  particular  wants  a  certain  degree  of  certainty  and 
clarity.  The  next  group  is  DOD  and  EPA. 

And  those  two  agencies  also  tend  to  engender  some  controversy, 
and  with  a  moratorium  and  a  suspension  I  believe  that  one  of  the 
serious  questions  here  is  whether  we  will  be  moving  simply  to  the 
courts  some  of  those  questions  which  should  be  debated  on  the 
merits  in  this  body. 

Mr.  Peterson.  Is  it  realistic  that  this  could  be  resolved  in  6 
months  in  the  court? 

Ms.  Katzen.  Yes.  They  may  not  want  resolution. 

When  I  say  we  are  overly  litigious,  there  are  different  objectives, 
and  one  may  want  resolutions  in  one's  own  time.  And  the  problem 
with  a  bill  that  provides  for  civil  actions  here  is  that  it  is  a  clear 
statement  that  these  issues  are  to  be  decided. 

Our  courts  right  now  are  heavily  clogged  with  all  sorts  of  actions, 
and  it  is  not  clear  that  if  you  brought  a  suit  it  would  be  resolved 
in  time,  but  it  certainly  would  engender  at  this  time  confusion 
which  is  not  salutary. 

Mr.  Peterson.  You  heard  my  opening  statement  where  I  was 
concerned  about  routine  regulations  that  might  be  affected  either 
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by  the  retroactive  provisions  or  perspective.  Can  you  by  next 
Wednesday  give  us  an  inclusive  list  of  these  potential  problems  so 
we  could  try  to  address  them  by  amendment?  Is  that  a  realistic — 
do  we  know  enough  about  this  to  be  able  to  identify  areas  that  are 
not  really  in  contention,  not  controversial,  that  probably  should  be 
exempted  so  that  we  can  offer  amendments  to  take  care  of  certain 
of  these  situations? 

Ms.  Katzen.  I  certainly  appreciate  the  kind  comments  of  the 
chairman  about  my  expertise  in  this  field,  and  I  certainly  could 
come  up  with  a  list  of  serious  issues  and  regulations  that  are  either 
routine  or  administrative  or  noncontroversial. 

To  say  that  I  can  anticipate  all  of  them,  no,  I  don't  believe  that 
I  could.  I  believe  that  no  matter  what  I  come  up  with  would  still 
be  incomplete. 

I  was  searching  last  night  for  a  list  of  the  kinds  of  routine  ad- 
ministrative actions  that  nave  been  taken,  because  we  heard  that 
we  have  undertaken  1,823  regulatory  actions  since  November.  I 
had  a  piece  of  paper  here  on  wnich  I  had  scribbled  some  numbers, 
but  of  those  the  final  rules  were  something  in  the  800's  and  900's. 
Those  final  rules  were — only  70  of  them  were  actual  rules.  The  rest 
were  notices  of  hearings,  cnange  of  location  of  field  offices,  avail- 
ability of  documents — those  are  all  called  regulatory  actions. 

The  1,823  number  provides  mailing  addresses  to  send  in  applica- 
tions for  loans.  It  provides  establishment  of  committees  for  meet- 
ings to  be  held.  It  withdraws  information.  It  provides  a  variety  of 
notices.  And  I  couldn't — if  I  had  not  looked  through  that  list  I 
would  not  have  anticipated  those  kinds  of  things. 

I  will  undertake  to  do  what  I  can  for  you  and  provide  you  what 
I  can,  but  I  give  you  no  assurance  that  it  will  be  complete. 

Mr.  Peterson.  If  we  pass  this  legislation  and  we  find  out  after- 
wards that  we  have  missed  a  number  of  these  things,  what  can  be 
done?  Can  the  administration  do  something  to  try  to  fix  this  or  are 
we  stuck  with  it  until  June  30? 

Ms.  Katzen.  The  only  option  for  the  administration  would  be  to 
declare  it  an  imminent  threat  to  health  or  safety.  I  can't  see  me 
recommending  the  President  to  do  that. 

Mr.  Peterson.  So  there  is  no  provision  in  here  to  deal  with  these 
routine  kinds  of  things.  That  might  be  something  we  could  consider 
in  an  amendment  possibly.  I  am  very  concerned  about  that  aspect 
of  this  bill  and  us  getting  our  arm  around  that  before  we  move  it 
out  of  this  committee. 

Mr.  McIntosh.  Let  me  say  I  would  welcome  Ms.  Katzen's  input 
into  areas  that  she  thinks  are  routine  like  that  and  determine  what 
could  be  done.  To  the  extent  they  further  a  rulemaking  process  I 
have  serious  questions  about  not  including  them  because  we  are 
going  to  have  committees  around  this  Congress  looking  at  those 
areas.  But  there  may  be  other  routine  matters  that  don't,  and  I  will 
be  glad  to  consider  proposals  and  information  about  those  by  next 
Wednesday. 

Ms.  Katzen.  I  would  say  that  when  Chairman  Bliley  spoke  about 
the  Safe  Drinking  Water  Act,  I  was  very  encouraged  because  the 
administration  strongly  supported  rewrite  of  that  act  last  term. 
There  will  be  significant  changes,  but  some  things  will  be  the  same 
and  consistent  with  your  agenda,  some  things  will  not  change,  and 
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it  would  be  difficult  I  think  in  any  one  of  these  instances  to  try  to 
parse  which  are  which. 

Mr.  McIntosh.  The  time  of  the  gentleman  has  expired.  Let  me 
now  turn  to  my  colleague  from  Washington,  Mr.  Tate. 

Mr.  Tate.  Thank  you,  Mr.  Chairman. 

I  haven't  counted  them  all  up,  but  I  believe  you  have  probably 
reviewed  and  signed  off  on  hundreds  if  not  thousands  of  new  regu- 
lations since  you  were  confirmed.  Do  you  believe  each  of  these  new 
rules'  benefits  outweigh  the  costs  they  impose  on  society? 

Ms.  Katzen.  Our  office  has  reviewed  far  fewer  than  thousands 
of  regulations.  When  you  are  talking  about  thousands  you  are  talk- 
ing about  notices  of  changes  of  locations  of  offices,  and  we  don't  re- 
view those. 

Of  the  significant  regulations  that  we  review  we  have  seen  a  new 
dedication  to  cost-benefit  analysis,  to  considering  the  data  on  which 
decisions  are  being  made,  to  good  data,  good  analysis  being  used 
to  inform  decisions  rather  than  to  justify  it. 

And  I  stated  earlier  that  I  am  proud  of  what  this  administration 
has  done.  This  is  a  very  large  government.  There  are  very  many 
pieces.  We  have  brought  them  together  to  speak  collegially  and 
constructively  to  do  better  regulations.  Some  of  the  traits  of  the 
past  have  disappeared,  and  we  are  thankful  for  that. 

Mr.  Tate.  You  referenced  Executive  Order  12866,  which  requires 
you  to  do  a  cost-benefit  analysis,  what  the  imposition  is  onto  soci- 
ety, but  it  seems  to  me  we  are  still  imposing  more  regulations  that 
have  incredible  impacts  on  society — they  are  imposing  enormous 
cost  on  society  but  very  little  benefit  many  times.  Is  that  really 
cost-benefit  analysis?  It  is  great  to  do  the  cost-benefit  analysis,  but 
if  nothing  is  changing  that  creates  a  lot  of  work  but  not  much  dif- 
ference. 

Ms.  Katzen.  I  don't  think  that  nothing  is  changing.  There  are 
limitations. 

The  Clean  Air  Act,  which  was  passed  with  a  broad  bipartisan 
support  and  signed  by  President  Bush  and  actually  heralded  as  one 
of  his  greatest  accomplishments,  sets  forth  technology-based  regu- 
lation. The  maximum  achievable  control  technology  standards  do 
not  take  cost  into  account  at  the  max  floor.  That  was  a  choice  of 
the  Congress, 

If  that  is  to  be  revisited,  that  is  to  be  revisited;  and  those  are 
issues  that  may  come  up.  But  I  am  satisfied  that  this  administra- 
tion is  dedicated  to  improving  the  regulatory  process.  I  think 
progress  has  been  made,  and  I  think  that  the  use  of  cost-benefit 
analysis  has  affected  changes. 

One  of  the  examples  that  I  use  in  the  written  testimony  is  the 
National  Highway  Transportation  Safety  Board  which  was  looking 
at  side  impacts,  front  seats,  back  seats,  and  found  that  the  cost-ef- 
fectiveness in  the  front  seats  was  very  good  but  cost-effectiveness 
for  back  seats  was  not.  So  they  deleted  that  component  and  instead 
requested  comments  on  increasing  bumpers,  which  are  much  more 
cost-effective  ways  of  protecting  passengers  in  collisions. 

This  is  where  analysis  was  used  to  inform  the  decisionmaking, 
and  that  proposal  was  put  in  the  Federal  Register,  looked  very  dif- 
ferent from  the  original  game  plan  was  because  they  did  the  analy- 
sis, and  they  used  it.  That  is  progress,  and  that  is  what  is  impor- 
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tant.  I  believe  if  we  receive  comments  on  that,  if  we  are  able  to  re- 
view and  analyze  them  and  then  implement  them,  we  will  be  sav- 
ing more  lives  at  less  cost.  I  think  that  is  progress.  I  think  that 
is  what  we  should  be  doing. 

Mr,  Tate.  Last  question  on  this.  You  have  been  pretty  vigorous 
in  defense 

Ms.  Katzen.  I  speak  vigorously. 

Mr.  Tate  [continuing].  In  your  opposition  to  this  particular  piece 
of  legislation.  Can  we  expect  that  if  this  lands  on  the  President's 
desk  that  it  would  be  vetoed? 

Ms.  Katzen.  I  have  tried  consistently  to  find  a  common  ground 
and  to  work  with  those  with  an  interest  in  that  area.  I  have  spent 
my  time  raising  questions  about  problems. 

The  bill,  as  currently  drafted,  I  find  causes  more  problems  than 
it  solves.  It  has  greater  costs  tnan  benefits.  I  am  troubled  by  the 
bill  as  constructed. 

This  is  a  legislative  process.  The  chairman  has  indicated  an  in- 
terest in  considering  these  issues,  and  I  would  like  to  see  and  work 
with  you  as  the  bill  goes  through  Congress. 

Mr.  Tate.  I  guess  it  is  impossible  to  know  if  it  will  have  greater 
cost  because  it  is  impossible  to  know  what  every  regulation  is  be- 
cause people  in  the  real  world  who  have  to  deal  with  these  regula- 
tions can  rarely  figure  them  out  and  many  times  get  conflicting  an- 
swers from  conflicting  agencies,  whether  they  be  State,  local,  or 
Federal.  I  urge  support  of  this  legislation. 

Mr.  McIntosh.  Will  the  gentleman  yield? 

Let  me  urge  Ms.  Katzen  to  give  specifics  on  those  areas.  In  some 
of  our  previous  meetings,  we  talked  about  the  general  concept  and 
left  saying  that  you  want  to  consider  and  have  the  opportunity  to 
think  about  specific  comments  on  this  bill.  Let  me  urge  you  to  do 
that  and  take  up  Mr.  Peterson's  suggestion  of  providing  data  and 
information  about  the  effects  of  any  changes  and  what  rules  would 
be  affected  by  that  by  next  Wednesday  so  that  we  can  proceed  with 
the  markup  with  that  information. 

Mr.  Tate.  Thank  you  for  coming  in.  I  look  forward  to  working 
with  you. 

Ms.  Katzen.  Thank  you. 

Mr.  McIntosh.  The  gentleman  from  California,  Mr.  Waxman. 

Mr.  Waxman.  Thank  you,  Mr.  Chairman. 

Ms.  Katzen,  it  is  interesting  you  would  make  a  comment  that 
this  legislation  may  have  greater  cost  than  the  benefits  that  even 
the  proponents  of  the  legislation  hope  to  get  fi-om  it.  What  strikes 
me  is  how  precipitously  people  are  moving  forward  with  legislation 
that  has  enormous  consequences  and  ramifications  and  how  little 
information  is  out  there  as  to  what  the  effect  will  be.  You  have  in- 
dicated you  are  trying  to  accommodate  these  concerns  expressed 
that  we  have  regulations  that  are  reasonable,  that  are  going  to  be 
minimizing  the  cost,  that  will  have  more  benefit  to  society  and  that 
all  these  different  factors  will  be  taken  into  consideration,  but  if  we 
just  put  a  moratorium  on  and  adopt  this  legislation,  will  that  help 
you  accomphsh  that  goal  or  will  it  hurt  you? 

Ms.  Katzen.  I  was  concerned  and  stated  in  my  testimony  that 
I  believe  this  is  a  distraction  from  what  should  be  our  ultimate  ob- 
jective and  that  it  would  slow  down  the  progress  on  the  substance 
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which  sorely  needs  it.  That  is  whv  the  concept  of  a  moratorium 
seems  to  be  more  government  ratner  than  less,  more  paperwork 
rather  than  less.  There  may  be  ways  of  attacking  it  differently,  but 
I  wanted  to  make  clear  how  I  saw  it  affecting  my  ability  to  focus 
on  the  underlying  issues  and  bring  about  the  changes  I  hope  to  do. 

Mr.  Waxman.  I  can't  imagine  if  by  next  Wednesday  you  gave  us 
a  list  of  1,800  regulations  that  are  about  to  go  into  effect  the  mem- 
bers of  this  committee  could  digest  it  and  make  an  intelligent  deci- 
sion what  to  let  go  forward  and  what  to  stop. 

I  guess  the  only  way  we  would  act  is  the  wav  Congress  always 
acts.  If  they  haven't  heard  from  lobbyists  complaining  about  it  or 
constituents,  they  assume  it  is  OK  That  is  not  a  way  for  decisions 
of  this  magnitude  to  be  made. 

The  statements  that  are  made  that  regulations  that  have  been 
adopted  have  greater  cost  than  benefits,  Mr.  Tate  made  that  state- 
ment. I  would  like  to  know  what  data  there  is  for  a  statement  like 
that.  I  am  concerned  that  we  have  a  lot  of  anecdotes,  people  who 
would  like  to  change  things  and  come  here  not  knowing  what  the 
laws  or  regulatory  processes  are  and  say  we  ought  to  turn  it  on  its 
head  as  if  that  would  be  a  plus  when,  in  fact,  it  might  be  counter- 
productive even  to  what  they  would  think  is  a  realistic  step  for- 
ward. 

I  guess  we  are  trying  to  make  regulations  more  cost-effective.  If 
this  legislation  were  adopted,  would  it  make  regulations  more  cost- 
effective? 

Ms.  Katzen.  No.  This  legislation  does  not  address  any  of  those 
issues.  This  is  simply  a  holding  pattern,  a  stopgap  measure,  as  I 
understand  it.  H.R.  9  raises  some  of  those  issues,  and  I  believe  this 
committee  and  Commerce  and  others  will  be  focusing  there,  and 
that  is  where  we  want  to  focus  our  attention. 

Mr.  Waxman.  It  seems  to  me  there  are  two  problems.  One  is,  a 
holding  pattern  means  that  decisions  that  should  be  made  are  not 
being  made  under  existing  law.  The  second  problem  is,  the  law  is 
the  law  until  changed;  and  even  if  people  come  in  with  ideas  on 
how  the  law  ought  to  be  changed,  they  may  want  to  be  talked  out 
of  those  ideas  if  they  are  open  to  information  and  to  further  consid- 
eration. 

Second,  laws  don't  always  get  passed  even  though  people  want 
them  to  be  passed.  The  Clean  Air  Act  didn't  get  passed  for  10  years 
because  we  were  stymied.  We  couldn't  reach  agreement  on  different 
issues.  But  the  law  is  the  law,  and  aren't  these  regulations  that  are 
beginning  to  be  proposed  in  furtherance  of  existing  law  for  the 
most  part? 

Ms.  Katzen.  Yes. 

Mr.  Waxman.  Should  we  ignore  the  law  that  is  on  the  books  be- 
cause some  would  like  to  change  it? 

Ms.  Katzen.  I  can't.  I  have  taken  an  oath  of  office  to  carry  out 
the  law  of  the  land  as  a  member  of  the  executive  branch,  and  I  be- 
lieve respect  for  processes  should  obtain.  That  is  one  of  the  reasons 
that,  in  some  respects,  there  is  a  cart  before  the  horse  here,  and 
we  should  get  to  the  underlying  merits  and  see  those  through. 

Mr.  Waxman.  The  chairman  indicated  he  wants  to  stop  regula- 
tions because  we  would  like  to  adopt  not  only  changes  in  the  sub- 
stantive laws  but  a  whole  long  procedure  of  bills  to  make  you  think 
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differently,  you  people  who  have  to  enforce  the  laws  and  adopt  the 
regulations. 

Some  of  those  ideas  that  they  want  to  propose  I  hope  they  will 
rethink.  I  think  they  are  a  tremendous  assault  on  a  lot  of  impor- 
tant regulations  that  affect  the  health  and  safety  of  the  American 
people. 

The  idea  that  ordinary  Americans  should  have  to  put  their 
money  together  and  pay  a  polluter  not  to  pollute — that  is  what  one 
of  the  bills  would  do.  They  say  it  would  protect  private  property; 
but,  in  effect,  it  would  say  that  you  can't  do  anything  to  stop  a  pol- 
luter without  all  of  us  getting  together  and  paying  that  polluter 
rather  than  the  polluter  having  that  as  internalization  of  his  costs. 

They  would  have  people  who  sue  the  Federal  agencies,  including 
individual  agency  employees,  for  damages  for  issuing  or  even  rec- 
ommending issuance  of  a  regulation  or  an  enforcement  action.  That 
is  incredible.  What  a  chilling  action  there  would  be  when  people 
trying  to  do  their  job  legitimately  could  be  sued  by  some  enormous 
corporate  interest  group  that  wants  to  be  sure  that  an  agency 
doesn't  pick  on  them. 

I  give  the  example  of  the  tobacco  industry.  Tobacco  concerns  are 
being  looked  at  by  OSHA  to  protect  the  rights  of  the  nonsmokers 
from  being  forced  to  breathe  in  a  class  A  carcinogen,  and  FDA  is 
looking  to  see  whether  regulation  would  be  required,  reasonable  or 
lawful  to  protect  kids  from  being  the  target  of  the  tobacco  industry. 
If  the  tobacco  industry  is  going  to  benefit,  as  they  certainly  will  be- 
cause FDA  wouldn't  be  allowed  to  evaluate  the  situation,  it  seems 
to  me  that  the  American  people  ought  to  know.  This  is  a  huge  gift 
to  a  very  big  special  interest. 

There  aren't  mom  and  pop  tobacco  manufacturers.  These  aren't 
small  business  people.  They  are  people  who  manufacture  a  legal 
product,  but  it  seems  to  me  that  we  ought  to  evaluate,  since  it  is 
a  major  pollutant,  what  kind  of  regulations  would  be  appropriate. 

Mr.  McIntosh.  The  time  of  the  gentleman  has  expired. 

Let  me  ask  my  colleague,  would  you  grant  a  minute  or  so  for  Ms. 
Katzen  to  answer  that? 

Mr.  Waxman.  Certainly. 

Ms.  Katzen.  I  think  these  are  difficult  issues  on  which  people 
will  disagree.  They  have  been  debated  in  this  body. 

There  was  a  statement  by  someone  earlier  about  respect  for  dif- 
ferent use.  We  are  a  democratic  society — small  d — in  which  a  num- 
ber of  different  constituent  parts  feel  very  strongly,  some  more  pro- 
tective, some  more  laissez-faire,  some  more  technology  oriented, 
some  more  philosophically  oriented.  I  believe  that  those  who  come 
to  the  table  do  so  in  good  faith,  and  we  should  hear  them  out,  and 
we  should  wrestle  with  the  problems  and  then  make  decisions,  and 
ultimately  those  will  be  yours  to  make  in  the  Congress.  That  is  the 
process  that  has  to  be  gone  through,  and  something  that  is  sort  of 
arbitrary  or  process  oriented  is  not  productive  would  be  my  com- 
ment on  those. 

Mr.  Waxman.  Will  the  gentleman  yield?  I  will  ask  unanimous 
consent  for  you  to  have  more  time. 

What  impact  would  this  legislation  have  on  FDA's  tobacco  inves- 
tigation and  work? 
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Ms.  Katzen.  My  reading  of  the  bill  is  that  no  action  can  be  taken 
in  pursuit  of  anything  that  might  end  up  as  a  rule  except  to  do  a 
cost-benefit  analysis.  If  I  am  reading  it  correctly,  FDA  could  assem- 
ble the  costs  and  the  benefits  and  seek  to  do  the  analytical  part, 
but  I  am  not  sure  how  it  would  get  the  information  to  do  that, 
given  the  way  the  language  is  structured.  That  is  my  own  reading 
of  it,  and  I  would  defer  to  the  drafters  if  they  see  a  better  plan. 

Mr.  MclNTOSH.  Mr.  McHugh. 

Mr.  McHuGH.  Thank  you,  Mr.  Chairman. 

I  think  we  are  losing  the  distinction,  and  I  am  a  firm  opponent 
of  terms  limits,  but  I  mav  have  to  reconsider  between  laws  and  reg- 
ulations. We  are  not  seeking  here  to  terminate  the  implementation 
of  well-reasoned  and  passed  laws  but  rather  the  implementation  of 
not-so-well-reasoned  regulations. 

By  the  way,  in  that  regard  I  want  to  tip  my  hat  to  this  adminis- 
tration. I  do  think  that  it  has  done  some  meaningful  things  toward 
that  very  important  objective,  and  I  find  nothing  of  partisanship 
about  this. 

Ms.  Katzen  made  some  comment  about  previous  administrations, 
and  I  couldn't  agree  more.  Back  when  I  had  power  as  a  member 
of  the  State  legislature  I  knew  what  it  was  like  to  operate  under 
the  prolific  bureaucratic  capabilities  of  Republican  administrations 
as  well,  so  I  don't  think  that  is  the  issue  here. 

Rather,  as  I  said  in  my  opening  statement,  we  should  seize  this 
opportunity  across  the  board,  notwithstanding  the  attempts  by  this 
White  House,  to  give  ourselves  a  6-month  time  period  to  look  at 
this  issue  and  to  try  to  reassert  the  authority  that  I  think  the  U.S. 
Congress  should  have.  I  know  the  people  in  my  district  expect  the 
U.S.  Congress  to  have  over  the  implementation  of  the  laws  that  it 
passes.  We  have  lost  our  way,  and  we  have  lost  control  in  many 
instances  over  those  bills  that  the  gentleman  fi-om  California  holds 
in  such  high  esteem,  and  I  agree  with  him,  and  over  the  process 
by  which  we  deliberate  on  those  initiatives.  If  it  ended  at  our  gate 
I  don't  think  this  problem  would  have  quite  the  magnitude  that  it 
does. 

Ms.  Katzen,  in  your  comments  you  spoke  about  the  effect  that 
this  bill  would  have  on  the  rulemaking  process,  and  you  sug- 
gested— I  think  the  words  you  used  were  that  rulemaking  has  no 
effect  on  the  actual  implementation  but  rather  is  part  of  the  proc- 
ess. 

Are  there  not  occasions  when  the  implementation  of  a  rule,  in 
fact,  locks  in  a  procedure  until  the  final  determination  is  made?  I 
am  thinking,  for  example,  in  those  cases  where  we  are  about  to 
designate  a  particular  piece  of  land  as  in  our  State — we  call  it  For- 
ever Wild  Wildlife  Refuges.  When  that  is  a  subject  of  rulemaking 
does  not  that  status  automatically  take  effect  until  the  rulemaking 
process  is  completed? 

Ms.  Katzen.  You  are  correct.  There  are  a  few  instances  where 
the  law  provides  that  once  a  proposal  has  been  duly  made  then  ac- 
tion taken  during  the  period  while  the  rulemaking  is  pending  that 
is  inconsistent  with  that  proposal  to  the  extent  that  proposal  be- 
comes final  would  be  inappropriate. 

I  have  said  this  in  a  circuitous  way,  but  the  effect  is  that  if  that 
proposal  is  never  adopted  there  is  no  binding  effect.  And  this  would 
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be  true  in  this  area  as  well.  I  specifically  was  talking  about  ad- 
vance notices  of  proposed  rulemaking  where  there  isn't  even  a  pro- 
posal on  the  table,  where  we  are  simply  beginning  the  process. 
With  the  exception  of  these  few  specific  areas  even  notices  of  pro- 
posed rulemakings  would  not  have  that  kind  of  an  effect. 

Mr,  McHuGH.  That  is  why  I  asked,  because  I  think  there  is  a 
distinction.  And  for  purposes  of  looking  at  this  bill  and  working  it 
up  it  may  be  an  area  where  the  distinction  exists,  and  we  may 
want  to  look  at  that. 

Your  written  testimony  on  page  8  talks  about  the  retroactivity 
provisions,  and  you  seem  to  be  troubled  by  the  confusion,  as  you 
call  it,  and  the  tying  up  of  resources  and  administrative  problems. 
You  mention  the  wolves  recently  brought  in  from  Canada.  Is  there 
not  a  lawsuit  currently  ongoing  with  respect  to  their  release? 

Ms.  Katzen.  There  was  originally  a  suit  by  ranchers  which  was 
resolved.  And  then  some  environmentalists  brought  a  lawsuit,  and 
that  was  subject  to  a  temporary  restraining  order  which  kept  the 
animals  in  their  pens  for  a  couple  of  days.  That  was  then  resolved, 
and  they  are  now  in  their  1-mile  areas  acclimating — my  under- 
standing is  that  the  litigation  has  been  resolved,  and  they  have 
been  taken  out  of  their  little  pens  and  put  in  their  big  pens.  I  can 
confirm  that. 

Mr.  McHuGH.  On  the  issue  of  retroactivity  on  the  next  page,  you 
talk  about  the  wolves  and  then  you  go  on  to  talk  about  tax  regula- 
tions. You  have  mentioned  that  a  couple  of  times — consider  the  po- 
sition of  individuals  who  made  hearing  decisions  on  tax  regula- 
tions. Has  this  administration  changed  its  position  on  retroactivity 
of  taxes? 

Ms.  Katzen.  No,  sir.  I  think  it  is  important  that  those  written 
in  December  remain  in  place.  There  is  deduction  for  membership 
in  a  club.  Your  definition  is  now  suspended.  And  if  someone  did  or 
did  not  ioin  a  club  relying  on  that  regulation  and  assuming  that 
it  woula  be  deductible  or  not,  that  would  now  be  retroactively 
changed  if  we  suspend  that. 

There  is  an  antipartnership  abuse  regulation 

Mr.  McHUGH.  If  you  define  the  administration's  position  on  the 
1990  tax  bill,  one  that  in  fact  imposes  retroactivity  of  taxes,  even 
to  the  extent  that  people  who  had  the  temerity  to  die  prior  to  its 
implementation 

Mr.  McIntosh.  The  time  of  the  gentleman  has  expired. 

Mr.  McHUGH.  I  ask  unanimous  consent  for  whatever  time  Ms. 
Katzen  may  need  to  answer  that  last  question.  I  am  not  trying  to 
bait  her  necessarily.  I  think  it  is  genuine,  a  point  of  discrepancy 
that  I  would  like  to  see  resolved. 

Ms.  Katzen.  My  comments  here  are  addressed  to  the  fact  that 
in  any  number  of  areas  people  may  rely  on  certain  provisions  and 
take  actions. 

One  of  those  areas  here  has  to  do  with  the  tax  code  and  that  if 
those  were  validly  issued  at  the  time  and  applicable  at  the  time 
and  people  acted  on  those  and  they  are  now  suspended,  that 
changes  for  them.  And  that  is,  it  seems  to  me,  one  of  the  issues 
that  is  raised. 

You  may  want  to  do  that.  That  may  be  the  choice  Congress 
wants.  My  purpose  here  was  to  raise  kinds  of  I  think  legitimate 
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questions  that  have  been  raised  by  the  tax  bar  about  how  we  are 
proceeding  in  this  area. 

Mr.  McHuGH.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  McIntosh.  Thank  you  Mr.  McHugh. 

We  just  have  two  bells  on  a  vote.  My  question  to  my  colleagues 
is,  do  you  have  questions?  Let  me  proceed  and  see  when  it  gets  to 
10  minutes  left.  Then  we  will  head  off  and  vote. 

Mr,  Gutknecht,  do  you  have  any  questions? 

Mr.  GunosfECHT.  No,  I  did  not.  But  I  wondered — if  we  are  going 
to  break  for  a  vote,  perhaps  we  could  break  for  45  minutes? 

Mr.  McIntosh.  If  we  are  able  to  finish  with  the  questioning. 

Mr.  Shadegg. 

Mr.  Shadegg.  Thank  you.  I  am  trying  to  understand  this.  As  I 
understand  it,  you  are  concerned  that  people  might  act  in  reliance 
upon  a  regulation  that  was  already  in  place,  and  they  might  be 
hampered  if  we  now  suspend  that  regulation.  Is  that  correct? 

Ms.  Katzen.  That  is  right. 

The  other  example  I  used  was  competitive  disadvantage.  If  they 
have  made  the  investment  in  pollution  control  equipment  or 
changed  their  processes  in  an  attempt  to  comply  with  something 
which  is  presumed  to  be  effective  now  and  their  competitors  have 
not  and  we  suspend  the  rule,  that  would  be  a  competitive  disadvan- 
tage for  that  individual.  That  is  the  kind  of  analogy  I  was  using. 

Mr.  Shadegg.  I  appreciate  that  concern,  but  do  you  see  an  incon- 
sistency with  that  and  the  administration's  earlier  position  where 
they  felt  it  was  not  inappropriate  if  people  acted  and  came  back  at 
a  later  time  and  taxed  that  action  that  they  had  earlier  taken?  You 
do  not  see  an  inconsistency  there? 

Ms.  Katzen.  I  have  raised  certain  points  which  I  think  are  rel- 
evant to  this  bill.  If  you  want  to  use  this  as  an  opportunity  to  in- 
quire into  the  administration's  position  on  a  wide  range  of  issues, 
that  is  your  prerogative.  That  is  not  my  purpose  here. 

Mr.  Shadegg.  I  only  asked  if  you  saw  an  inconsistency. 

Ms.  Katzen.  I  do  not. 

Mr.  McIntosh.  Thank  you.  Mr.  Ehrlich. 

Mr.  Ehrlich.  I  appreciate  your  comments.  I  appreciate  the  spirit 
in  which  they  are  made. 

The  phrase  was  used  by  one  of  my  colleagues  a  minute  ago  that 
we  are  interested  in  reasserting  our  authority,  and  another  point 
was  made  with  respect  to  the  fact  that  we  are  not  here  just  to  hear 
a  series  of  anecdotes  about  what  regulatory  burdens  have  done, 
and  we  understand  that.  Your  point  is  well  taken  with  respect  to 
the  need  to  work  with  us  to  achieve  a  more  sensitive — for  lack  of 
a  better  term — environment  upon  which  regulations  are  promul- 
gated. 

But,  in  that  context,  let  me  go  back  for  a  second  to  the  OTC  issue 
that  the  chairman  brought  up.  I  have  distilled  the  facts  down,  and 
I  understand  you  are  very  familiar  with  the  story.  I  have  lived  this 
issue  in  Maryland  for  years  in  the  State  legislature. 

It  appears  that  the  relevant  facts  are  that  the  OTC  petitioned 
EPA  to  impose  California  car  standards  on  the  region  from  Maine 
to  Virginia.  Four  States  within  the  region  voted  against  the  peti- 
tion. There  were  negotiations  that  EPA  was  involved  in.  An  alter- 
native was  put  forth  that  even  EPA  said  was  as  good  or  better  than 
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originally  provided  for.  Yet  EPA  approved  the  petition.  This  has 
put  the  States  in  a  very  difficult  position. 

My  question  to  you  is,  knowing  what  State  I  come  from,  in  the 
context  of  what  we  are  trying  to  do  here  and  in  the  context  of  the 
elections  and  the  message  that  we  are  bringing  back  to  Washing- 
ton, why  not  promote  emissions  training?  Why  not  be  more  innova- 
tive when  it  comes  to  the  rulemaking  process  and  being  sensitive 
to  the  concerns  that  were  expressed  in  this  context  by  the  private 
sector? 

Ms.  Katzen.  I  think  that  is  an  excellent  question. 

The  statute  that  was  governing  this  process  called  for  majority 
rule  of  the  States,  which  is  why  the  four  dissenters  still  had  to  go 
along  with  the  proponents  of  this  in  the  petition  to  EPA.  EPA  was 
restricted  by  the  statute  in  what  it  was  able  to  do.  It  was  not  able 
to  say  use  the  49  State  car.  I  think  there  is  an  express  prohibition 
in  the  statute  against  what  they  call  the  third  car.  There  is  the 
California  car  and  the  nationwide  car.  You  can't  have  a  third  car. 

That  is  a  statutory  constraint,  and  EPA  was  operating  v/ithin  the 
statute  as  it  is  written,  as  it  should.  It  was  presented  with  a  prima 
facie  showing  that  unless  something  was  done  with  mobile  sources, 
with  cars,  these  States  could  not  meet  the  standards.  It  was  pre- 
sented good,  valid  data.  It  had  no  choice  but  to  say  there  is  a  prob- 
lem. 

In  terms  of  the  remedy,  it  would  have  loved  to  have  said  go  49 
States  but  was  not  able  to  do  so. 

I  agree  innovative,  cost-effective,  creative  approaches  is  what  we 
have  to  do.  That  is  what  we  are  determined  to  do  to  the  extent 
statutes  will  let  us.  And  as  you  preserve  congressional  authority  I 
hope  that  these  issues  will  be  on  your  platter  and  we  can  discuss 
them  on  the  merits,  because  there  is  common  ground  here.  We  join 
you  in  this  effort. 

Mr.  Ehrlich.  Thank  you. 

Mr.  McIntosh.  Let  me  suggest  that  we  will  be  in  recess  until  1 
o'clock  for  lunch  and  an  opportunity  to  vote.  Thank  you  for  coming. 

Let  me  clarify  one  thing.  It  would  not  be  my  preference  in  any 
way  to  have  a  list  of  exceptions  in  the  bill.  The  list  would  be  help- 
ful to  me  and  Mr.  Peterson  and  would  be  examples  for  possible 
general  changes  that  you  might  propose  in  the  legislation. 

Ms.  Katzen.  Thank  you  for  the  clarification. 

Mr.  Waxman.  Mr.  Chairman,  I  have  a  second  round  of  questions 
I  would  like  to  ask  Ms.  Katzen.  Can  we  return  and  complete  ques- 
tioning of  her? 

Mr.  McIntosh.  It  is  my  preference  to  proceed  with  the  other 
panels,  and  if  there  are  additional  questions  we  can  submit  them 
in  writing. 

Mr.  Waxman.  Mr.  Chairman,  I  have  a  right  to  ask  a  second 
round.  I  think  we  need  to  get  more  information,  and  I  would  like 
to  exercise  that  right  to  inquire  further  and  insist  on  a  second 
round.  If  you  want  to  do  it  at  1  o'clock,  I  will  be  back  at  one. 

Mr.  McIntosh.  It  is  my  understanding  that  each  of  us  has  a 
right  to  5  minutes  of  questioning  and  no  necessary  right  to  a  sec- 
ond question.  In  the  interest  of  hearing  from  the  Americans  who 
are  here  today,  I  want  to  proceed  with  the  other  panels. 
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Mr.  Waxman.  Mr.  Chairman,  I  happen  to  be  an  American  as 
well.  Having  been  elected  by  many  Americans  in  my  district,  they 
sent  me  here  to  understand  what  I  am  doing  before  I  pass  legisla- 
tion. I  have  a  right  as  a  Member  of  Congress  to  proceed  with  a  sec- 
ond round  of  questioning  of  this  witness.  This  is  one  of  the  key  wit- 
nesses that  we  have  before  us  today.  I  demand  that  I  have  my 
rights  respected.  I  am  willing  to  come  back,  but  I  do  have  questions 
that  I  want  to  ask,  in  a  public  forum,  of  this  very  important  wit- 
ness. 

Mr.  McIntosh.  Mr.  Waxman,  it  is  my  ruling  that  we  will  proceed 
with  the  other  panels,  and  you  are  able  to  submit  your  questions 
to  Ms.  Katzen  in  writing. 

Mr.  Waxman.  Let  me  make  a  point  of  order. 

Mr.  Peterson.  I  know  we  are  under  a  new  regime,  but  I  was  a 
subcommittee  chairman  in  the  last  Congress  on  this  committee, 
and  we  routinely  allowed  Members  a  second  round  of  questions. 
That  seems  to  me  to  be  reasonable,  especially — as  I  have  said  to 
you,  I  am  troubled  by  the  speed  with  which  we  are  being  asked  to 
deal  with  this. 

I  support  what  you  are  trying  to  do,  and  I  hope  that  we  can  have 
a  bipartisan  bill,  but  if  you  continue  along  these  lines  I  am  not 
averse  to  taking  my  name  off  this  bill  and  getting  the  rest  of  the 
Democrats  to  take  their  names  off  the  bill  if  that  is  what  you  want. 

Mr.  McIntosh.  Let  me  suggest  we  stand  in  recess,  talk  with  Ms. 
Katzen  about  her  availability  after  the  other  panels.  The  committee 
will  be  in  recess  until  1  o'clock. 

Mr.  Waxman.  The  chairman  refuses  to  recognize  a  point  of  order? 

Mr.  McIntosh.  The  committee  was  in  recess. 

Mr.  Waxman.  Mr.  Chairman,  you  have  to  have  a  majority  vote 
to  recess  this  committee. 

Mr.  Chairman,  my  point  of  order  is  that  I  have  a  right  under  the 
rules  to  inquire  further  of  a  witness  and  to  have  a  second  round 
of  questions.  Is  the  Chair  ruling  that  I  do  not  have  that  right? 

Mr.  McIntosh.  It  is  the  Chair's  ruling  that  each  Member  has  a 
right  to  5  minutes  of  questioning.  We  will  then  proceed  to  the  other 
panels,  when  you  will  nave  a  rignt  to  question. 

Mr.  Waxman.  I  appeal  the  decision  of  the  Chair.  Pending  that, 
I  will  let  the  chairman  inquire  of  the  Parliamentarian  whether  he 
is  respecting  the  rights  of  the  Members  before  he  makes  a  ruling. 

Mr.  McIntosh.  I  will  so  inquire.  There  are  bells  for  a  vote.  I  sug- 
gest we  take  those,  and  we  will  resolve  this  when  we  return. 

[Recess.] 

Mr.  McIntosh.  This  subcommittee  is  reconvened  and  in  session. 
As  we  were  recessing,  I  was  making  a  ruling  of  the  Chair  that  we 
would  proceed  to  the  next  panel.  Let  me  clarify  for  the  purposes  of 
the  record,  that  I  am  convinced  under  Rule  14  that  is  within  the 
prerogative  of  the  Chair  to  do. 

However,  my  colleague  from  California,  Mr.  Waxman,  has  pre- 
vailed upon  me  and  I  will  grant  him  an  additional  5  minutes  to 
question  Ms.  Katzen,  who  is  the  only  representative  of  the  adminis- 
tration here  today,  and  any  other  Member,  although  I  am  told 
other  Members  do  not  seek  that  time,  and  then  we  will  move  on 
to  the  next  panel. 

Mr.  Waxman. 
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Mr.  Waxman.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
the  chance  to  ask  this  administration  witness  additional  questions 
and  I  just  would  point  out  to  everyone — from  my  whole  experience 
as  a  subcommittee  chairman  for  15  years,  I  have  never  turned 
down  the  Republican  members  of  the  committee  or  subcommittee 
a  second  opportunity  to  ask  witnesses  from  the  administration, 
which  for  most  of  the  time  were  Republican  administrations,  an  op- 
portunity to  ask  additional  points.  I  think  it  is  unfortunate  that  we 
are  not  going  to  have  a  full  opportunity  to  hear  even  more  from  Ms. 
Katzen,  but  maybe  if  we  have  additional  hearings  or  additional  re- 
sponses in  writing,  we  can  get  more  of  an  idea  what  the  impact  of 
this  legislation  will  be. 

I  just  think  we  are  moving  awfully  fast  without  knowing  what 
the  full  ramifications  are. 

Ms.  Katzen,  Cryptosporidium  is  a  parasite  that  made  over 
400,000  people  sick,  killed  over  100  people  in  Milwaukee  in  1993, 
and  it  has  been  found  in  80  to  90  percent  of  the  surface  waters 
used  for  drinking  water  in  the  United  States,  but  it  is  not  currently 
regulated.  Last  year  EPA  proposed  a  rule  that  would  simply  re- 
quire water  suppliers  to  test  for  this  life-threatening  contaminant. 

I  don't  think  anybody  disagrees  with  it.  Maybe  some  of  the  water 
purveyors  do.  I  am  not  sure,  but  no  one  in  the  debate  on  the  reau- 
thorization of  the  Safe  Drinking  Water  Act  has  suggested  that  this 
not  be  the  rule.  H.R.  450  would  prevent  EPA  from  finalizing  this 
essential  rule  as  planned.  Is  that  your  understanding? 

Ms.  Katzen.  I  believe  they  did  provide  a  proposal  and  that 

Mr.  Waxman.  Is  it  your  understanding  the  bill  would  stop  this 
rule  from  going  into  effect? 

Ms.  Katzen.  Yes. 

Mr.  Waxman.  And  if  no  one  is  arguing  in  Congress  to  change  the 
safe  drinking  water  law,  on  that  point,  nave  you  heard  of  any  rea- 
son why  this  regulation  shouldn't  go  into  effect? 

Ms.  Katzen.  This  is  one  of  the  few  regulations  that  I  haven't 
heard  some  questions  being  raised  about.  When  I  answered  yes,  by 
its  terms,  it  would  apply  and  it  would  stop  it.  There  is  this  proce- 
dure whereby  apparently  the  head  of  the  agency  would  submit  a 
written  request  to  the  President,  send  a  copy  to  the  appropriate 
committees  of  each  House  of  Congress,  the  President  would  then 
prepare  an  Executive  order  and  circulate  that  to  all  the  agencies 
to  follow  the  procedures  for  the  Executive  order  and  then  there 
would  be  civil  action. 

Mr.  Waxman.  That  would  be  the  way  the  rule  would  be  enforced? 

Ms.  Katzen.  No.  That  is  all  before  it  could  become  effective.  You 
would  then  have  litigation  and 

Mr.  Waxman.  This  bill  would  stop  that  whole  process  from  going 
forward? 

Ms.  Katzen.  Yes. 

Mr.  Waxman.  Now,  EPA  is  talking  about  the  emission  standards 
for  incinerators  and  it  would  prevent  hospital  and  municipal  incin- 
erators from  emitting  hundreds  of  thousands  of  tons  of  toxic  chemi- 
cals into  the  air,  which  include  lead,  mercury,  and  dioxin.  H.R.  450, 
as  I  understand  it,  would  prevent  EPA  from  finalizing  these  stand- 
ards; is  that  correct? 
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Ms.  Katzen.  That  is  the  medical  waste  incinerator  rule  and  that 
would  fall  again  within  the  confines  here. 

Mr.  Waxman.  ok.  Now,  in  the  food  safety  area,  we  have  the  in- 
dustry asking  for  the  regulations  on  seafood  inspection  so  that 
there  can  be  preventive  controls,  and  the  FDA  has  called  for  these 
regulations  as  well.  Is  it  your  understanding  that  H.R.  450  would 
stop  these  regulations  from  going  into  effect? 

Ms.  Katzen.  It  would  have  the  same  process  where  FDA  would 
be  precluded  from  proceeding  to  finalize  the  rulemaking  and  re- 
spond to  the  industry  comments  and  the  public  interest  comments 
that  have  been  filed. 

Mr.  Waxman.  Now,  FDA  is  in  the  process  of  reviewing  interim 
regulations  on  mammography  and  these  regulations  would  set 
standards  for  the  manufacture  and  use  of  mammography  equip- 
ment, and  this  is  to  set  out  to  ensure  that  mammographies,  which 
are  often  inaccurate,  are  more  reliable.  It  is  a  life  and  death  matter 
for  women  throughout  this  country.  Is  it  your  understanding  that 
this  would  be  delayed  under  H.R.  450  if  it  were  to  become  law? 

Ms.  Katzen.  I  think  so,  and  the  reason  I  am  hesitant  is  that 
what  FDA  is  doing  here  is  actually  using  industry  standards. 

Mr.  Waxman.  Yes. 

Ms.  Katzen.  This  is  one  of  the  examples  of,  I  think,  sensible  reg- 
ulation. Instead  of  trying  to  design  their  own,  they  have  gone  to  get 
the  best  practices  of  the  industry  and  they  want  to  incorporate 
those.  But  I  think  it  still  would  be  captured  here  because  it  is  not 
streamlining  in  those  terms. 

Mr.  Waxman.  And  let  me  ask  you  about  why  EPA  had  to  prepare 
a  Federal  implementation  plan  or  a  FIP  for  California,  if  you  know 
the  answer  to  that? 

Ms.  Katzen.  Yes,  I  saw  the  chairman  raise  the  Federal  FIP. 
That  unfortunately  came  about  because  the  State  declined  to  file 
in  a  timely  basis  its  State  implementation  plan,  and  this  triggered 
a  lawsuit  then  in  which  the  plaintiffs  sued  the  Federal  Grovernment 
and  we,  as  the  sort  of  default,  had  to  come  in  and  propose  some- 
thing. 

Having  a  proposal  in  place  prompted  the  State  to  then  prepare 
a  State  implementation  plan  which  they  have  since  filed,  and  I  rec- 
ognize the  chairman's  concern  with  the  February  15th  date.  We  too 
recognize  that  concern  and  have  negotiated  witn  the  plaintiffs  a  2- 
year  delayed  effective  date  specifically  to  provide  the  time  to  ana- 
lyze the  State  SIP  before  the  February  15th  date.  That  was  pre- 
cisely why  we  did  it  that  way. 

Mr.  Waxman.  The  whole  idea  of  a  FIP  is  to  try  to  make  sure  the 
State  operates  to  clean  up  the  air 

Mr.  McIntosh.  The  time  of  the  gentleman  has  expired. 

Mr.  Waxman.  Just  to  finish  that  sentence. 

It  is  to  force  the  State  to  develop  their  own  implementation  plan, 
isn't  that  the  purpose? 

Ms.  Katzen.  That  is  correct. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  McIntosh.  Thank  you,  Mr.  Waxman. 

Do  any  other  Members  have  any  questions  for  Ms.  Katzen? 

Mr.  Gutknecht.  Mr.  Chairman? 

Mr.  McIntosh.  Mr.  Gutknecht. 
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Mr.  GuTKNECHT.  Mr.  Chairman,  just  a  brief  clarification  here. 
You  seem  to  be  saying  that  the  administration  would  be  prevented 
from  moving  aheaa  with  some  of  these  ven^  important  regulations, 
but  it  is  my  understanding,  and  maybe  I  don't  understand  the  bill 
correctly,  but  if  you  believe  there  is  an  emergency,  the  administra- 
tion does,  they  can  go  ahead  and  implement  tnese,  can't  they? 

Ms.  Katzen.  Well,  the  terms  of  the  statute,  and  we  have  not 
been  able  to  go  through  this  in  the  detail,  I  suppose,  that  we  would 
like  to,  but  the  way  it  is  set  up  is  that  you  cannot  take  any  action 
to  complete  a  rulemaking.  Somehow,  there  is  an  assumption  that, 
notwithstanding  that,  it  may  get  to  the  point  where  the  agency 
head  is  in  a  position  to  certify  that  this  is  a  threat — imminent 
threat  to  health  and  safety. 

If  that  occurs,  then  we  follow  this  emergency  process  which  calls 
for  a  declaration  that  it  is  an  imminent  threat  to  health  and  safety, 
and  those  are  undefined  terms  here,  and  once  you  head  down  that 
emergency  route,  then  notwithstanding  it  is  an  emergency,  there  is 
the  option  for  civil  litigation  to  challenge  the  basis  on  that  by  any 
person  adversely  affected,  and  therefore  it  may  or  may  not  ulti- 
mately be  possiole  within  the  period  of  the  moratorium  to  imple- 
ment any  or  all  of  these. 

There  are  procedures  set  up,  but  there  are  obstacles  and  hurdles 
that  would  go  through,  notwithstanding  a  strong  conviction,  and, 
in  fact,  demonstrable  evidence  that  there  is  a  problem. 

But  not  all  health  and  safety  is  an  imminent  threat  to  health 
and  safety.  If  you  take  auto  safetv,  if  you  think  about  the  airlines, 
the  commuter  air  traffic,  we  had  a  number  of  accidents.  I  would 
personally  consider  that  an  imminent  threat  to  health  and  safety. 
There  are  others  who  will  say,  well — and  actually  Chairman  Bliley 
this  morning  said,  we  haven't  had  seafood  regulation  for  X  number 
of  years;  it  won't  matter  if  it  is  another  6  months.  Apparently  he 
didn't  think  it  was  an  imminent  health  and  safety  threat,  and  yet 
there  are  statistics  to  people  not  just  getting  sick,  but  dying. 

And  at  what  point  you  make  these  judgrnents  calls  for  judgment, 
calls  for,  I  think,  discussions  on  the  merits  of  what  is  really  in- 
volved, and  instead  of  having  that  enlightened  conversation  on  the 
merits,  instead  we  have  a  process,  more  government  rather  than 
less.  I  hope  I  have  been  responsive. 

Mr.  GuTKNECHT.  Well,  Mr.  Chairman,  I  think  that  is  sort  of  the 
crux  of  the  issue.  It  seems  to  me  that  the  government  is  going  to 
have  to  demonstrate  the  need  and  reasonableness  of  rules  rather 
than  almost  the  private  sector  having  to  prove  to  us  that  they 
aren't  needed  or  reasonable. 

This  is  a  pivotal  debate,  but  I  guess  the  real  point  is,  if  there  is 
an  imminent  danger  to  the  public,  there  is  a  safeguard  in  this  bill, 
as  I  understand  it,  in  section  5  so  that  emergency  rules  can  go 
ahead. 

Ms.  Katzen.  They  can  go  ahead  subject  to  civil  litigation. 

Mr.  GUTKNECHT.  Well,  isn't  everything  subject  to  civil  litigation? 

Mr.  McIntosh.  Why  should  we  suspend  people's  rights  just  be- 
cause the  government  makes  a  decision  on  something?  That  to  me 
is  exactly  backwards. 

Ms.  Katzen.  But  what  the  suit  is  about  is  how  imminent  is  im- 
minent? It  is  not  whether  it  is  ultimately  called  for  by  the  statute 
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or  it  is  ultimately  justified  on  a  cost  benefit  or  other  basis.  It  is  not 
on  the  merits  of  the  decision. 

It  is  on  whether  it  is  really  imminent,  is  there  a  problem — I 
mean,  we  are  talking  now  in  January.  This  ends  June  30th,  pre- 
suming that  it  is  enacted  and  not  changed  in  the  endpoint.  Does 
that  mean  that  something  that  happens  on  July  1st,  August  1st, 
or  September  1st,  do  we  do  statistical  probabilities  of  when  it  is 
likely  that  people  will  have  injury? 

You  are  establishing  a  different  threshold  and  it  is,  I  think,  whol- 
ly appropriate  to  speak  about  the  government  having  the  burden 
of  proof.  I  think  it  is  essential  that  regulations  be  based  on  good 
data  and  good  analysis.  I  think  that  is  the  essence  of  a  sound  regu- 
latory system  and  that  is  what  we  are  committed  and  dedicated  to 
do. 

But  to  then  establish  a  hurdle  that  it  is  not  just  cost  effective 
and  not  just  beneficial  for  health  and  safety,  but  will  prevent  an 
imminent  threat  to  health  and  safety,  is  an  additional  hurdle  for 
this  short  period  of  time  and  that  is  what  I  was  responding  to  in 
terms  of  the  effect  of  this  statute. 

Mr.  McI^^^OSH.  Any  further  questions? 

Mr.  GuTKNECHT.  Well,  Mr.  Chairman,  I  think  that  is  sort  of  the 
debate  we  are  going  to  have  in  this  subcommittee,  not  just  in  this 
particular  hearing,  but  I  think  as  we  go  forward  through  the  entire 
Congress,  is  how  safe  is  safe,  how  imminent  is  imminent,  what  role 
should  the  government  play  and  whether  or  not  the  rules  and  regu- 
lations that  we  impose  are — ^you  know,  whether  they  have  real 
need  and  reasonableness.  And  reasonableness,  I  think,  is  going  to 
be  the  ultimate  standard  that  we  are  going  to  have  to  apply. 

But  to  say  that  if  there  is  an  imminent  danger  to  the  American 
public,  this  bill  would  prevent  the  administration  from  responding, 
that  really  is  not  completely  accurate  and  I  just  want  that  on  the 
record,  Mr.  Chairman. 

Mr.  McIntosh.  Thank  you.  Thank  you  very  much,  Ms.  Katzen, 
and  we  look  forward  to  hearing  from  you  next  week  and  working 
with  you  further  on  this  issue. 

STATEMENTS  OF  WILLIAM  SANDFER,  HEMOPUMP  PATIENT, 
WEBSTER,  KY;  AND  DR.  RONALD  BARBIE,  CARDIOVASCULAR 
SURGEON,  ADVANCED  CARDIOVASCULAR  INSTITUTE,  LOUIS- 
VILLE, KY 

Mr.  McIntosh.  Let  me  now  proceed  to  the  next  panel  of  wit- 
nesses, Mr.  William  Sandfer  and  Dr.  Ronald  Barbie. 

Mr.  Sandfer  and  Dr.  Barbie,  thank  you  very  much  for  joining  us 
here  today.  I  understand  you  have  traveled  from  Kentucky  to  be 
here.  I  very  much  appreciate  that  and  your  willingness  to  come  for- 
ward and  talk  with  us  about  this  very  important  issue. 

Mr.  Sandfer  is  a  patient  who  has  received  a  new  technology,  a 
heart  pump  that  is,  as  of  today,  not  approved  for  general  use  by 
FDA,  but  in  clinical  trials.  He  is  going  to  describe  his  experience 
with  that.  Dr.  Barbie  is  his  doctor  who  implanted  that  device  and 
will  elaborate  to  us  the  standing  of  the  device  and  its  medical  effec- 
tiveness and  any  safety  concerns  that  he  is  aware  of. 

I  welcome  you  for  joining  us  today,  Mr.  Sandfer. 
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Mr.  Sandfer.  Thank  you  very  much.  It  will  be  5  years  this  Janu- 
ary that  I  had  the  pump  implanted  due  to  a  heart  attack.  I  have 
completely  recovered  from  all  the  problems  I  had.  I  am  doing  very 
well. 

Like  I  say,  this  will  be  5  years  and  I  would  hope  that  this  pump 
could  be  available  for  anyone  else  that  would — that  was  in  the  con- 
dition I  was  in  at  that  time,  that  they  would  have  the  use  of  this 
pump.  Certainly  any  member  of  my  family,  I  would  hope  would  be 
available  for  it. 

It  has  done  wonders  for  me.  I  feel  great  and  I  am  satisfied.  With- 
out it,  I  would  not  be  here  today,  so  I  really  appreciate  the  use  that 
I  got  from  the  pump  and  that  is  about  what  I  have  to  say  about 
it.  I  really  do  hope  that  they  do  something  to  get  the  pump  more 
available.  I  think  more  people  should  get  the  use  of  it,  if  they  need 
it. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Sandfer. 

I  think  the  way  we  will  proceed  is  to  have  Dr.  Barbie  also  pro- 
vide his  testimony  and  then  have  the  panel  question  either  of  you, 
as  they  may  desire. 

Dr.  Barbie. 

Dr.  Barbie.  Well,  Mr.  Sandfer  can't  be  more  specific  on  his  condi- 
tion prior  to  putting  the  pump  in  because  he  was  extremely  ill.  I 
might  mention  that  this  is  not  a  permanent  pump.  Mr.  Sandfer 
does  not  still  have  the  pump  in.  It  was  a  temporary  device  which 
allowed  his  own  heart  to  recover,  after  which  it  was  removed. 

The  device  we  are  talking  about  is  called  the  hemopump.  It  is  a 
class  of  ventricular  assist  devices,  which  means  that  if  the  heart 
is  thought  of  as  an  engine,  when  a  malfunction  occurs  in  the  en- 
gine, an  assist  device  is  used  as  an  auxiliary  engine  to  take  over 
until  the  main  engine  recovers. 

Various  types  of  assist  devices  are  available,  ranging  from  very 
simple  ones  to  extremely  complex  and  expensive  ones.  The  most 
simple  assist  device  that  we  have  is  called  a  interaortic  balloon 
pump.  An  example  of  the  most  complex  assist  devices  that  are 
being  under  investigation  now  is  called  a  thoratic  ventricular  assist 
device. 

The  costs  of  the  assist  devices  range,  depending  on  their  com- 
plexity. The  hemopump  is  about  mid-range  between  the  least  and 
the  most  complex.  We  first  became  involved  with  the  hemopump  in 
1988  during  the  phase  1  clinical  trial  which  lasted  from  1988  to 
1991.  This  device  is  inserted  through  an  artery,  threaded  up  the 
aorta,  placed  through  the  aortic  valve  in  which  it  draws  blood  from 
a  sick  heart  through  a  rotor  and  supports  a  person's  circulation 
while  that  sick  heart  is  decompressed  and  rested  and  relaxed. 

The  experience  in  the  phase  1  trial  was  limited  to  those  people 
like  Mr.  Sandfer  who  had  had  massive  heart  attacks  and  had  failed 
all  other  means  of  support.  In  his  case,  he  was  in  shock.  He  had 
run  the  gamut  of  all  the  drugs  that  were  available.  He  had  an 
intraortic  balloon  pump  in  place  and  his  chance  of  survival  was 
known  to  be  less  than  10  to  20  percent. 

Fortunatelv,  he  responded.  In  other  words,  his  heart  recovered. 
It  is  impossiole  for  us  to  predict  who  is  going  to  recover  and  who 
is  not  going  to  recover  in  this  situation;  fortunately  he  did  recover. 
Our  experience  in  the  phase  1  clinical  trial  which  showed  that  35 
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to  37  percent  recovered  as  opposed  to  61  percent  that  didn't  recover 
in  this  situation.  Does  that  Hght  mean  I  have  to  stop  talking? 

Mr.  McIntosh.  The  red  hght  would  indicate  your  time  is  up.  You 
may  proceed,  so  continue  with  your  testimony,  Dr.  Barbie. 

Dr.  Barbie.  Our  experience  stopped  in  1991  with  the  end  of  the 
phase  1  clinical  trial.  Currently  a  phase  2  clinical  trial  is  going  on. 
This  involves  the  hemopump  used  in  different  ways  such  as  an  al- 
ternative to  a  bypass  machine  for  heart  surgery  and  also  to  support 
people's  hearts  during  angioplasty. 

It  has  been  modified  now,  based  on  the  experience  in  the  phase 
1  &  2  clinical  trials,  to  include  several  different  sized  devices.  If 
anyone  is  interested  in  a  more  detailed  description  of  the 
hemopump,  there  is  a  book  out  which  I  provided  a  chapter  for  and 
I  have  a  copy  of  it  in  my  briefcase. 

Mr.  MclNTOSH.  Thank  you. 

And  if  you  could  provide  that  chapter  for  us,  we  will  make  that 
part  of  the  record  for  today's  hearings. 

[Note. — ^To  reduce  publication  costs,  the  subcommittee  has  omit- 
ted from  the  record  chapter  7  of  the  book  entitled,  "Cardiac  Me- 
chanical Assistance  Beyond  Balloon  Pumping."  A  copy  of  the  book 
may  be  found  in  the  subcommittee  files.] 

Mr.  McIntosh.  Let  me  ask  you  a  couple  questions,  both  of  you. 
This  was  approximately  5  years  ago.  Mr.  Sandfer,  would  you  say 
that  the  availability  of  the  hemopump  could  be  said  to  have  saved 
your  life  in  this  instance? 

Mr.  Sandfer.  Oh,  I  am  sure  it  did,  yes.  It  saved  my  life,  and  I 
am  sure  that  a  lot  of  other  people  could  benefit  from  it  if  it  was 
available  but,  like  it  has  been  5  years  and  it  is  still  not  available 
to  the  hospitals  and  the  doctors  to  use  it.  I  think  it  is  a  shame  that 
it  has  not  been  brought  up  to  where  people  can  use  it  and  more 
people  get  the  benefit  of  it.  That  is  my  feeling  on  it. 

Mr.  McIntosh.  I  agree  with  you  there  very  much.  Let  me  ask 
you.  Dr.  Barbie,  the  survival  rate  seemed  to  have  increased  on  that 
early  phase  1  data  from  something  of  10  to  20  percent  to  35  to  37 
percent,  nearly  doubling  the  chances  of  a  patient's  survival  with 
the  use  of  a  hemopump.  Is  that  phase  1  data  being — are  you  hav- 
ing similar  results  in  phase  2,  or  do  you  know 

Dr.  Barbie.  I  am  not  involved  in  the  phase  2,  so  I  can't  comment 
on  that.  The  phase  2  are  involved  with  different  types  of  patients. 
These  aren't  people  in  cardiogenic  shock,  so  I  think  the  phase  1 
trial  was  suggestive  and  that  it  was  beneficial.  The  results  of  the 
phase  1, 1  am  sure  you  have  access  to. 

Mr.  McIntosh.  Let  me  ask  this:  How  many  patients  would  you 
estimate  each  year  would  potentially  benefit  from  this?  They  are  in 
a  state  of  shock  and  need  some  intervention. 

Dr.  Barbie.  Well,  I  have  some  estimates  in  my  briefcase  that  ad- 
dress the  general  population.  Our  experience  with  the  hemopump 
has  been  in  running  a  moderately  sized  cardiovascular  service, 
meaning  that  we  do  800  to  1,200  heart  operations  a  year.  We  used 
it  probably  two  to  three  times  a  year  in  our  surgical  patients,  and 
then  in  the  medical  patients,  such  as  Mr.  Sandfer,  used  it  probably 
another  two  to  three  times.  So  you  can  estimate  from  that,  how 
often  it  would  be  used  all  througn  the  country  with  the  number  of 


59 

patients  having  heart  attacks,  the  number  of  patients  having  heart 
surgery. 

On  the  order  of  6  to  10  per  1,000. 

Mr.  McIntosh.  Patients  who  have  a  heart  attack 

Dr.  Barbie.  Who  would  fulfill  the  criteria  of  having  a  hemopump 
inserted. 

Mr.  McIntosh.  Do  you  know  offhand  how  many  people  suffer 
from  heart  attacks  in  this  country  each  year? 

Dr.  Barbie.  Again,  I  have  a  summary  from  Johnson  and  Johnson 
that  has  all  those  numbers,  if  you  want  to  have  that  too. 

Mr.  McIntosh.  Yes,  if  we  could  put  that  into  the  record  that 
would  be  very  helpful,  but  it  certainly  would  be  a  significant  num- 
ber of  people  who  would  benefit  from  this  if  the  product  were  wide- 
ly available? 

[The  information  referred  to  follows:! 
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Cardiovascular  diseaie  is  the  le,iding  ciiui-i  of  deaih  in  L'le  United  States'  killing  about  one 
million  Americans  yjopulation  250  million,!  each  year.  Seventy  million  Americans  suffer  t'lom 
and  ne^ly  two  people  in  five  will  uliirnately  die  of  caiUiovascuIar  disease.   Acute  myocardial 
infaraion  kills  five  hundred  thousand  Amifncuis  each  year  and  of  these,  90,000  die  of 
cardiogenic  shock.    Table  '  shows  the  number  of  dea'-hs  associated  with  cardiovascular  disease 
and  myocardial  infarction  in  the  United  States. 

1.1  CARDIOGEJSIC  SHOCK  -  BACKGROUND 

Cardiogenic  shock  is  a  life-thre;iiening  coudifion  char.icierized  by  severe  (eft  ver.aicular 
dysfunction,  hypoperfusion,  atid  secondary  organ  failure     Cardiogenic  siiock  may  occur 
secondary  to  open  hean  sutgcry,  acute  myocardial  infarction  (AMI),  myocarditis  and  acute  donor 
graft  rejection  in  heart  transplant  recipients.   Cardiogenic  shock  complicates  7.5%  of  ail  patients 
with  acute  myocardial  infarcion  making  AMI  tl.e  mosi  common  cause  of  cardiogenic  shock-.  If 
the  hean  is  unable  to  provide  blood  flow  sufficient  'o  tnamcain  cellular  iTictabolism  .  niultiorgan 
failure  and  death  will  result. 

1.2  CARDIOGENIC  SHOCK  - 1  RE.A.rME.NT 

The  strategy  of  the  treatment  of  cardiogcruc  shock  posit*  thai  the  hean  may  recover  from 
even  severe  aojte  myocardial  dysfunaion  if  h  ii  relieved  of  the  requirem-ent  to  suppoa  li-ie 
cLrculaiJon  and  is  effectively  dccompre,ssed    The  standard  treatment  for  caidiogenic  shock 
includes  pharmacological  agenU  intended  to  increase  nean  conuaciility,  reduce  myocardial 
oxygen  consumption  and  increase  >  v  .le  perfusion     In  .^e-ere  cases,  mtra-aortic  coutirerpulsation 
in  combliiation  with  pharmacologicai  modaJities  has  been  used  in  an  attempt  to  improve  the 
survival  of  cardiogenic  shock.   However,  these  modalities  lisve  been  of  limited  cliniv.al  utility  in 
decreasing  the  high  mortality  (80%  to  90%)  of  cardiogenic  shock'"  ^   V'entricular  assist  devices 
(VADs)  provide  much  greater  circAilatory  suppon  than  the  L'-J3P  and  may  offer  a  more  effective 
alternative  to  the  TABP  in  t>ie  treatment  of  cjirdiogenic  shock.    Indeed,  LVADs  have  been  shown 


R«_fiQO    r>    _     QC 


62 


to  effect  recovery  of  nonconiraciile  but  viable  or  'saioned'  mvccardium  m  the  setiin^  of 
cardiogenic  shock:  in  experimental  animals  .md  have  dcmoiistrr.ttii  limited  clinical  utility  in 
patients  who  fail  to  we.in  from  bypass  and  as  bridges  to  cardiac  traiisplantation'' ' ' " 
Unfortunately,  existing  LVADs  have  not  yei  evolved  to  prac'.ical  devices  because  current 
embodiments  are  large,   complicated  expenmentai  devices  adapted  to  limited  use  in  surgical 
patients'""'''*'^.     Consequently,  LVADs  are  rarely  used  in  liie  treatment  of  cardiogenic  slio: 
secondary  to  AMI  because  the  risks  of  the  major  surgery  needed  lo  implant  them  preclude  their 
use.    Clearly,  if  LVAD's  are  to  find  a  place  in  the  treatment  of  cardiogenic  shock,  a  new 
technology  is  needed. 

An  'ideal'  assist  device  should  combine  the  hemodynamic  power  of  the  l.VAD  with  the 
simplicity  and  safety  of  the  lABP.    Such  a  device  could  make  it  possible  to  exploit  the  dierapeutic 
potential  of  the  LVAD  in  the  treatment  of  cardiogenic  ihock     Tne  HEMOPUMP  emhoriies  many 
attributes  of  both  the  LABP  and  the  LVAD. 

1.3        EVOLUTION  BEYOND  lABP 

The  HEMOPUMP  '^  represents  a  significant  improvement  in  LVAD  technology  because 
it  supports  most  of  the  cardiac  output,  reduces  the  v,ork  load  of  the  heart  and  does  not  requite 
major  surgery  for  implantation.    The  HEMOPUMP  combines  the  hemodynamic  power  o!  the 
LVAD  with  the  relative  simpliciry  of  the  lAEP    The  HEMOPUMP  is  a  catheter  mounted  I  VaD 
that  can  suppon  most  of  the  circulation  for  up  to  seven  days  and  yet  be  implanted  without  major 
surgery. 

The  HEMOPUMP  improves  on  the  lABP  because; 

L         Ft  does  not  need  to  synchronite  with  the  hear,  rhythm 

2.  It  does  not  require  some  remaining  left  ventricular  contractility  to  be  effective. 

3.  It  has  a  higher  flow  capacity 

4.  It  provides  much  more  effective  decompression. 

2.0        HEMOPUMP  -  DESIGN  AND  PERFORMANCE 
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A  punqy  is  a  machiyie  that  tiansf-:rs  mechaiucii!  energy  ^rnfraifd  by  an  exwmal  en<'rgy 
sou/rf  to  tht' fluid  flowing  through  the  pump.    The  Hl'MOPUMP  is  based  on  ihc  prineiple  ot  the 
screw  pump  dcvclopcil  hy  \hc.  ancient  Fgypiiiuis  and  !,\ier  Ut'scnbed  by  Axchimedes  in  200  BC. 
llic  HLMOl'UMJ'  translOiiTis  <:lcctrK.al  cric.rj>y  imo  inc.  rofaiiocial  enerjjy  ol  a  high  speed  loior. 
'n>e  rotary  ciicigy  ihon  accel<T:itcs  ihe  bloo.i  such  that  u  is  rcnK-ved  from  die  Ioa/  pressure  inlet 
(left  ventricle)  lo  the  W\gh  p/e'^sure  pump  ouil;t  (the  Aorta). 

2.1  DKSICN 

The  HliMOFUMP  ansisi.s  oi  iwo  itiairi  syueiiis.  ihc  disposable  pump  caiheifir  and  moioi 
(F'igurc  2.1),  and  the  electrical  ransoic  (Tigcjic  '^  '?}     The  main  f.ompotienii  are  desciilxui  below. 

Motor  .Statnr  Traiislonns  tiec-.rical  energy  into  rotations;  nioiiori. 

Magnet  HQ'.is»iil   ■  Transmits  rotational  numon  m  tlii  flexible  drive  cable. 

hlexihle  Orive  Cable  Trfl.o,niiit.s  torqiu';  from  the  moior  mafiiiei  lo  ihe  hydraulic 

rotor  (impeller). 
Pump  aiv1  CgnnuJa  Axial  flow  pump  and  inflow  tube  wlucli  cou'lutis  blood 

from  Uic  left  vc.iuicic  to  the  aoiia. 
PkcllicaLCiUlSiik  Provides  power  and  purge  .'.oliuion  to  dispo<>;i'ole  pump. 

The  pump's  Cinnuia  i";  a'lv.mced  into  Utc  l';ft  ventricle  via  a  peripheral  vascular  access  or 
tlie  ascending  aorta.    Tlic  Cannuls  inlet  draw,  blood  (Vom  the  left  ventricle  and  expels  it  inw  the 
aona  a.s  shown  in  Fifiuic  ?.'i.    Hlwd  How.f  against  a  prcssaie  gradieiii  due  to  ihc?  energy 
impsirtfcd  to  llic  blood  by  (he  rotor. 

Tlic  •;onsolc  is  an  integruuxl  clecuonic  convioller  that  provides  pump  speed  selection, 
pump  Ivibrication,  and  diagnostics.    New  a-»isolft.'!  al;.o  provide  ftn  electrical  iignal  Hint  can  be 
used  to  verify  correct  placement  of  tlic  canmila  Hcro.?s  the  aonic  valve. 

2.2  PERFORMANCE 
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llie  pomp's  How  is  d^jp^incie  u  on  dvte  mim  lacors,  i,i  Uie  pump  uj-inietoi  {ijie  larger  liie 
diameier  ihe  larger  the  fiow),  2)  me  forc.r  speed  ("U'e  hightt  i),e  ;ocor  spe-^  tlis  laigcr  th^e  energy 
trar.iferred),  and  3)  iJic  pressure  giVidier.i  across  ihe  p<.,nip  (ihs  lowei  the  gfadieni  u^e  higher  dis 
(low).    Presently  tiie  liEMOPUMP  h  available  in  dtree  difierent  sizes,  14,  ?4,  aiid  a  26 
(Sfernoicmy)  French  sizes  {Fi£iife  2 A)     'l^.c  )-J  French  HEMOPUMP  ;S  irKroductd 
pcrcuianeously  through  a  special irA^d  innoducer,  chc  24  Freiicii  is  introduced  thirougi'.  a  grait 
anastomosed  to  the  femora!  anerv-,  w.d  uhe  ?6  French  li  placed  through  a  gran  ;iriabton;oscd  to 
the  ascending  aoita. 

The  14  French  percuLar^eoui  HE.V'OPUMP  (jr.  70  nini  of  mean  pressure;  can  produce  a 
fiOw^f  2.3  Umifi,  the  24  French  3.5  L/mm.  and  t^^ic  26  (iiternotoniy)  hrench  5,U  L,/min.    Tne 
improved  flow  of  the  26  French  over  ihs  24  Fftnch  ss  due  fo  the  imprcA'eir.ent  in  ihe  26  French 
hydrati'.ic  efficiency  rather  thar«  the  size  difference 

in  contrast  v/it)i  the  iAbP  ^hc  Hir-MOPriMF'  Joes  no'  need  fj  synchfor;iz.e  ssiii;  a  biating 
hsan.  Therefore,  the  pump  can  suppon  "Jie  jistient  whaisvei  ihe  hean  thythm.    Figure  2  5  shows 
a  physiographic  tracing  with  and  withv^ut  pun'p  assis'^ince  in  a  patient  -J-ith  cardiogenic  shock. 
Assistance  is  characiert/wl  by  an  increase  in  ih^  mean  aortic  pressure,  a  decrease  i'l  the  aoriic 
pulse  amplitude  (nor.-puisatile  in  rfiis  case)  and  &  decrease  in  peak  ventriaiiar  prcssuie  vvave  and 
left  ventricular  end  diastoii>,  pres.^'Jre    Th-;  r'iducrion  ;n  peak  venuicular  pressure  and 
iiTiprovemeni  in  the  ao.nic  pressure  clearly  shows  ti.e  ability  •.';  the  HEMOPUiVlP  to  vnloac  trie 
left  ventricle. 

3.0       FEMORAL  HEMOPtMP    FHAbL  l 

The  initial  clinical  oiais  '*  focuis^!  on  thrt  HEMOPUMP  w.  ire^ung  csjdicgenic  shock. 
Patients  were  accepted  into  the  uiai  if  .';hock  ••^'as  scccn.Jary  to  one  of  tfse  following  Acuit 
Myocardial  Lnfraciion  (AlAl),  Fjjlure  To  WeM  from  CvirdiopulriiOnary  bypass  (FTVi,'},  Lo<v 
Cardisc  Ouq)ut  (IX'O).  and  Other  caus".?  (acaf  donor  graft  rejection,  cardiomyopatliy  etc.). 

JJ        PHASE  I  TR14LS  CARDIOGr.NJC  SHOCK 

3.1.1    EtsiieGil 
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Patients  with  cardiogenic  shooK  secondaiy  !0  .AA11,  FTW,  LCO  and  Other  causes  -A/ere 
acceptetl  into  the  trial  if  tJiey  met  tiic  fallowing  iiemcdynamic  criteria 

1)  PuIiTionary  capillary  wefl^e  pressure  greater  tttan  18  nnmHg 

2)  Systolic  pressure  less  than  90  ninHg 

3)  Cardiac  Index  less  than  2  L/min/m- 

4)  Patient  refractory  to  drug  ajsii  volume  therapy 

The  HEMOPUMP  v.as  pisced  thiou^fh  iJ-ie  femoral  unary  via  a  '2  rnin  j^rafi  aiiasiomos'sd 
end  to  side  to  the  anery.    The  pump  was  inuocluced  through  the  grali  ariQ  advanced  inio  the  ieh 
ventricle.    Anticoagulation  was  maintained  with  intravenous  heparin  to  achieve  an  activated 
clotting  time  (ACT)  at  1.5  to  2  times  the  baseline. 

3.1.2    Patient  Summary 

The  mean  age  was  53.7  years  (range  8.6  and  76  yehia/.    Aii  sheje  panenii  had  evirience 
of  'irreversible  cardiogeriic  shock"  and  were  on  a.ss!.?i:sd  ventilation.    Si.xty-eighr  perce-ir  tailed  to 
respond  to  the  intra-aortic  ballo-an  pump  and  snost  had  evidence  of  major  organ  faiiuie.    i'able 
3.1  ''  summarizes  the  diagnosis  at  the  time  of  entry  into  the  trial.    The  study  inciucled  145 
patients.   Successful  insenion  was  compleBd  in  79%  (115/1^5)  of  ih.e  patients.  40%  (46/1  )5i 
were  successfully  weaned  from  assistance  and  27%  0\  '1 15)  survived  to  OO  days 

Patients  wii^i  acute  myocardial  infarction  assisted  v/ah  the  HEMOPUMP  b.ao  a  survivsl 
rate  of  32.4%  (11/34)  conipared  to  a  survival  of  16.7%  (2/12;    (p  value  NS;  for  A^U  padems  w. 
whom  the  device  could  not  be  inserted.   Aiti.ough,  the  failed  insertion  group  w2%  nor  a 
perspeaive  control  froup,  these  results  do  .suggest  iliai  ilie  HEMOPUMP  may  si^.'-iifkantiy 
improve  .survival  in  patients  with  cardiogenic  shock  .seconda.fy  to  AM!. 


3.1.3    H^m«,>avTi«mic  Re^jK.nse  to  HEMQPIIMP 


66 


The  hemodynamic  effects  of  ihe  HEMOPl'MP  were  verified  by  measiiiifig  i/i-^  cardiac 
Index  (CI),  pulmonary  capillary  wedge    pressure  iPCWP),  and  systolic  blood  pressure.    Tsble 
3.2  '"  shows  these  values  before  HEMOPUMP  irtsertion,  dunng  HEMOPUMP  operauon,  and  24 
hours  after  weaning.    Tlie  data  sbo^vn  is  fhe  result  of  die  firsc  88  patients. 

The  average  cardiac  index  bef-ve  pomp  insernon  for  all  paiients  wa<;  1  72  ]JiT.\n,%i7 
which  is  con5istt:ni  witl't  severe  cardiogenic  shock     The  t:Hrdiac  index  increased  by  35%  for 
patienis  weaned  fiorn  tiie  device.    In  addifiofi  iJic  C!  improved  significanily  during  im  first  24 
hours  of  device  operation    The  average  PCVVP  decreased  .5"%  in  patients  weaned    hom  suppon. 
and  38%  in  all  patient.    This  deinorstrale.-s  i)ie  tncctiveness  of  ilie  device  lo  unload  (he  licar; 

3.1.4  Phv.siQiQjfic  Re^poii.'ie  to  the  HEMOPUMP 

The  phy,5io!ogica!  response  to  HEMOPl  MP  assistance  was  evaluated  by  tne^.sunng  L^ie 
urine  output  and  the  fraction  of  inspired  o.^ygen  {^lOj  provided  by  the  ventitsior.    Table  .?  3 
iuinntarijes  the  urine  output  ar,d  inspire'j  cxygcr  of  the  fust  8B  patients. 

Tlis  Uiine  output  was  stable  in  d"'e  group  succji^sli..l:y  weaned  whiie  it  decreased  by  52% 
in  the  group  not  weaned.    The  fraaion  of  irispired  oxygen  (rIO,),  which  is  an  indicator  of  iung 
edema  and  gsjeous  exchajige,  shows  a  25%  reduaion  in  weaned  patients  and  oo  change  in  the 
those  not-Vveaned.    Tlie  improvemerit  ir.  the  FIO^  sfter  24  hours  of  pump  assistance  is  probably  a 
direct  result  of  left  ventricular  decompre.ssion 

3.1.5  Hematologica!  Response  to  HP:mOFUMP 

Since,  the  HEMOPUMP  energizes  the  blood  by  iransierring  velociry  fiom  a  high  speed 
rotor,  it  is  logical  to  expect  significant  damage  to  fi'>e  blood  components,  especially  red  oiood 
cells.   To  evaiuaie  t]»e  effect  of  the  HEMOPUMP  on  i-elluiar  eienients  of  the  blood,  the  platelet 
count,  total  hemoglobin,  and  plasma  fceif-  hemoglobin  were  measured.    Table  3.4  shews  the 
platelet  ccunt,  plasma  free  hemoglobin,  and  total  hemoglobin.    The  data  shosvn  is  the.  reitil;  of 
the  first  88  patients.    A  moderate  th.^ornbccytopeni?  \«.as  observed  bat  only  a  rrnnor  eievation  in 
plasma  free  hemoglobin  was  noted. 
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The  resilience  of  (iut  blcx^d  elements  tc  (lie  h\i;[:  velocuiei  la  titc  pump  rcmaioi  a  irivitery 
The  exaci  mechanism  that  piotects  bloc-J  ceils  in  lite  t-aah  enviioiiaieni  of  (he  pump  is  nci  »vell 
underiiood.    Many  theories  have  btito  advanc<rd  to  e-.Aj)iain  why  [1m  blood  can  withstand  t/ic  slicar 
force  of  a  27,000  rpm  loior  but  none  have  been  p;ovtn.   One  plaiisible  theory  suggests  the  slio;; 
time  (2.5  ins)  t)ui  the  blood  is  exposed  to  tJw  pump  i5  not  of  si)fnciefK  duration  to  result  in 
damage. 

4.0        STERNOTOMT  HEMOPUM P  -  J'liASKOl 

-Mihough  the  HEMGFUME*  was  originally  co.'iceived  for  use  m  the  ue«inieui  oi 
cardiogenic  shocic,  we  have  come  tc  ih^:  conclii5!ori  Ui ji  tlie  difficulties  of  conducting  si  swdy  of 
cardiogenic  shock  that  wouid  p.vs  tike  scrutiny  o'  tht  FDA  may  be  insurniountabk-.    'ilie  Phase  1! 
trial  for  ths  Steniotoiny  HEMOPUMP  will  sruoy  iis  cii.nical  uiiliiy  for  iritraoperau^e  >:on- 
oxygcnator  support  dtiriog  aoaoa^Toriar^'  bypass  (ACB)  surgery. 

The  purpose  of  this  clinicai  ir,vdsiiga::on  •%  to  sho>A'  thai  ihe  H&MOPL'N-P  Cardiac  Assis' 
System  is  equivaJent  co  or  better  than  coiuefuian.ii  ex^tiicorporeii  caj"dicpulnK>r,2ry  bypass  whei; 
used  to  support  a  subset  of  patients  who  v.oL-id  no'.rri?.!iy  be  v.arididaies  for  ;so;ife-J  -ionocoronary 
bypass  graft  surgery'.    It  is  our  belief  thit  such  a  study  ca;i  demonstrate  sigriific^nt  r^iiuctions  in 
bJood  transf'jsions,  coniphcaiions,  rfxrvery  tjni-,  ?M  coit.    Recent  experience  with  surgeiy  on 
tlie  beating  hean  and  t>ie  hisujrica!  (ievtjiopfrvff.i  of  aCD  surgery  supports  this  hypothecs. 

4.1  AORTOCORONAUi  B\TASS  SlJRGERv   WITHOm'  SUP?OKJ 

Moiivated  by  the  dasire  to  avoici  tlie  cornpiicatioris  of  CPB  and  the  inifici-il  cxygenaior, 
several  iiivestigatofs  have  reported  reduced  ODmplicaiions  while  perfomiing  ACS  sutgery  on  Uic 
beating,  unsupported  hean.   Buffolo,  Qencui  and  Ffiiter  investigated  the  merit  of  ACB  surgery 
on  the  unsupported  b^iattng  heart,  and  c:!nc!iided  that  tl'e  cor^ipiications  of  CPB  c5»o  t.n-  avoided 
during  ACB  surgery"  **-^'^". 

4.2  NON-OXYGFNATOR  ^ORlX>CORO.N4.Ry  BYPASS  SlfRGfcRv 
ON  THE  ASSISTED  &£aT1NG  Ht  ART 
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Non-oxygenator  extracorporeal  circulatory  siippon  wsth  ventrtcubr  assist  devices  (VaDs; 
has  been  successfully  used  to  support  paiientj  during  ACB  surger/.    Use  of  VADs  during  ACB 
surgery  avoids  ll»e  risk  of  the  artificial  oxygenator,  since  the  patients  own  lungs  arc  i'unctiordng, 
yet  allows  the  surgeoti  to  safely  reva^cuiarize  vesicls  t'lai  were  inaccessible  in  the  experiences  of 
Buffolo.  BenettJ,  and  Pfister  reported  above.   Glenville-*  snd  S->veeney^^  demonitnited  that  a  VAD 
may  be  effectively  used  for  ini/aopcrattve  hemodynaniic  suppon  and  ventriculai  decompression 
during  ACB  surgery.    The  use  of  nonoxygenaior  extracorporeal  support  during  ,A(.'H  surgery'  has 
a  number  of  theoretical  advantages. 

1)  Ventricular  decoippression  should  decrease  myocardial  oxygen  demand  ar>o  iricrcase 
coronary  flow  to  ischemic  areas,  thereby  protecting  the  myocardium. 

2)  An  artificial  oxygenatoj  and  the  associated  circuit  are  not  needed  since  the  paiiem':,  ow.q 
lungs  oxygenate  the  blood. 

3)  Aortic  cros^-clanroing  and  ischemic  arrest  are  not  necessary . 

4)  The  heparin  dosaee  can  be  lowered  with  a  corresponding  poteiuial  reduciion  -n  blood 
loss. 

Although  Glenville  and  Ross  did  net  exploit  all  of  th>;  theoretical  advantages  rr.entioned 
above,  they  were  the  first  to  successfully  use  a  VaJj  for  circulatory  support  durii.g  ACB  surgerv. 
Sweeney  modified  Glenville's  procedure  to  -'/.ploi;  more  of  the  theoretical  advarr^ges     He 
reported  on  43  patients  who  presented  with  either  acute  or  chronic  severe  left  verijriculaf 
dysfunction  and  subsequently  underwent  vaO  assisted  ACB  surgery.   Six  of  these  pdtienii  were 
in  cardiogenic  shock.   The  mean  ejection  fracuon  was  22%  (range  12-28%).   Two  cf  these 
patients  died  for  an  overall  mortality  of  4.6^ 

Although  the  results  with  VAD  support&l  ACB  surgery  have  been  encouraging,  curreniiv 
available  VADs  are  not  ideally  suited  to  this  application     .At  this  tirrse.  V.AD  supponeil  aCB 
surgery  adapts  a  centrifugal  pump  intended  for  use  in  a  cardiopulirionary  circuit  as  an 
extracorporeal  VAD.    There  are  several  disadvantages  to  this  approach. 

1)         Use  of  large  cannula,  pa/ticulariy  or.  tJje  iel't  side  of  the  heart,  is  cumbersome  and 
complicates  the  surgical  procedure. 
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2)  A  hole  must  be  made  in  (he  left  venmcular  apex  lo  achieve  good  t.V 
decompression. 

3)  Negative  pressuies  inherent  to  a  ceiitnttigai  pump  in  an  extracorporeal  blood 
circuit  pose  the  risk  of  air  embolism. 

The  Siemotomy  HEMOPUMP  is  an  iniracorporeal  circulatory  assist  device  ih.at,  becaui 
of  its  unique  design,  may  avoid  the  diffculties  of  exrfacorrjoreai  VADs'*.    Ihe  HHMUPUMP 
may  be  particularly  well  suite^d  lo  intraoperative  suppon  and  could  be  readily  adapted  to 
nonoxygenator  circulatory  support  during  ACfJ  iurgery 

5.0        PHASK  H  CLINICAL  TRIALS 

This  trial  will  be  a  prospecnv;,  randoiiiiZed  s-udy.    A  patient  may  be  eniered  imo  ihe 
study  if  he  or  she  meeis,.all  of  the  follow. ing  criteria. 

1)  The  patient  is  a  candidate  for  isolatevl  aottocoronary  bypass  grafting  using 
convetitional  CPB; 

2)  one  to  five  grafts  are  planned; 

3)  the  target  vessels  intended  for  bypass  are  amo.ng  the  following. 

a)  left  anterior  descending  artery 

b)  ramus  medianus  anei7 

c)  diagonal  artery 

d)  obtuse  marginal  artery  2  cm  from  the  takeoff  of  the  circuntfieA  ^tnery 

Riyht  Coronary  Artei^ 

a)  acute  marginal  artery 

b)  posterior  descending  anery 

c)  posterior  left  ventricular  anery 
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A  patient  will  be  excluded  from  the  fia!  if  he  cr  sfic  nieets  aiiy  one  oi  the  folkiwifis  cruena: 

1)  The  paiieni  has  a  significarit  blood  dyS'.rasia; 

2)  has  a  prosthetic  aortic  valve  or  severe  at'nic  stenosis  or  msufricienc^, 

3)  refuses  to  accept  blood  transfusions; 

4)  has  a  left  ventricular  or  airiai  mural  uhronibus, 

5)  has  pulmonary  hypertension, 

6)  is  a  candidate  for  emergetKy  surgery; 

7)  has  intravascular  hemolysi!;  greater  thiri  25  nig% 

The  clinical  utility  of  non-oxygenator  suppon  with  the  HEMOPUMP  and 
cardiopulmonary  bypass  will  be  established  by  assessing  ireedom  from  serioui  coinpiicii;ion  ajid 
avoidance  of  heterogeneous  blood  iransfusions    biericui  complications  will  include: 

1)  Any  reoperation  due  to  bleeding; 

2)  focal  neurological  deficit  following  surgery; 

3)  pulmonary  failure  defined  as  the  need  for  veotibior  support  24  hours  post  suigeiy. 
4>  low  output  state  defined  as  impaired  hemodynamics  retjuiring  inotropic  drug 

therapy  longer  than  24  hours  post  surgery  of  the  use  oi  an  lABP; 
5)         disseminated  intravascular  coagulopathy  (DIC). 

Pilot  studies  based  on  this  protocol  b«gan  in  Europe  in  the  spring  of  1993.    Approval  of 
an  investigation  device  exemption  from  the  U.S.  FDA  was  granted  in  1993. 
The  clinicai  trial  is  now  in  progress  in  three  U.S.  certers  and  one  in  Furope     To  daie  25  + 
patients  ha*re  undergone  ACB  on  HEMOPUMP  support.   One  patient  could  not  be  completed  or; 
HEMOPUMP  support  and  was  crossed  over  to  CPB.    One  to  four  grafts  have  been  performed. 
There  has  been  one  postoperative  death  in  a  patient  tfiat  crossed  over  to  CPB.    Although  it  is  too 
early  to  present  specific  data,  tlie  foHowlrig  trends  are  emerging,  1)   postoperative  ble«dirig  is 
significantly  reduced  in  the  HEMOPUMP  group,  2)  ihe  HBivlOPUMP  supported  pancnts  seem 
more  vigorous  in  the  postoperative  period  and  require  less  time  in  the  ICU  and  hospital .  and  3; 
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fewer  patients  in  the  HEMOPUMP  group  requirr.  bicod  tiiinifusions.   Pablished  repons  of  initial 
clinical  experience  are  anticipated  during  \9^>4 

6.0       FUTURE  USE 

The  technology  of  a  high  elTiciency,  caiheter  nuiumed,  :niniature.  LVAD  has  already 
spawned  a  multitude  of  applications.    The  initial  trials  of  the  KEMOPUMP  were  hindered  by 
failed  insertions  (25%)  due  to  the  large  diameter  of  the  24  French  femor.W  device.    Tl^is  fact 
drove  the  development  of  a  percutaneous  HEMOPUMP.  which  is  a  14  French  HEMOPUMP 
intended  for  nonsurgical  insertion  by  &.c  interventional  cardiologist.   The  Pfrcuianeous 
HEMOPUMP  is  undergoing  limited  clmicai  trials  in  Furope  for  support  of  high  risk  angioplasty 
Successful  clinical  use  of  the  percutaneous  HEMOPUMP  in  high  risk  angioplasty  patients  was 
first  reported  by  Scholz". 

Another  potential  application  of  the  HEMOPUMP  adapts  i(  for  use  as  an  exiracorporeal 
blood  pump  during  fetal  heart  surgery,    hi  the  past,  fetal  surgery  which  requited  circulator)- 
support  was  hindered  by  the  large  volume  needed  (o  prime  the  extracorporeal  circuit.    Frank 
Hanley  et.  al.  at  the  University  of  California  in  San  Francisco  have  used  a  modified 
HEMOPUMP  to  support  the  circulation  of  the  ovine  fetus  during  cardiac  surgery.    Significant 
reduction  in  placental  dysfunction  and  dramatic  improvement  in  fetaJ  survival  has  been  observed 
This  study  is  still  in  its  initial  stages  and  published  results  are  anticipated  within  a  yeai. 

Another  logical  application  for  the  \i  French  Percutaneous  HEMOPUMP  is  pediatric 
ventricular  support.   It  was  necessary  to  shorten  the  inflow  cannula  to  accoinmod.are  tlie 
anatomical  difference  between  children  and  adults,  but  the  14  Fr.  device  should  offer  a  great 
advantage  over  any  present  technology  used  for  pediatric  assistance 

Besides  these  applications,  right  ventricular  support  is  possible  with  the  sairie  basic 
technology  adapted  to  right  hean  support     In  conclusion,  the  HEMOPUMP  lechnology  could  be 
modified  and  adapted  to  many  applications  requiring  the  movement  of  blood. 

7.0      CONCLUSION 
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The  HEMOPUMP  is  an  inncvaiive  left  venUKulai^  ^.ssa^i  device  that,  for  the  r.rst  time, 
provides  a  practical  way  to  exploit  the  henefiis  of  inechanical  circabiciy  assistaiu-e  in  the 
treatment  of  cardiogenic  shock  and  acute  nii'ocardial  infarction     The  initial  clinics!  irials  in  the 
treatment  of  cardiogenic  shock  and  the  eiriy  experience  widi  .supported  inierveniioria!  procedures 
are  ver>'  encouraging.    New  applications  foi  iis  ustc  continue  to  emerge  as  we  gain  e;<,oerience  and 
confidence  in  the  safety  and  effectiveness  of  the  HEMOPUMP.    Ongoing  ciinicai  experience  will 
define  tlie  indications  for  use  and  clinical  utility. 
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Dr.  Barbie.  Oh,  certainly. 

Mr.  McI^^^OSH.  If  it  is  6  to  8  percent  of  your  patients  and  you 
are  only  one  facility  throughout  the  country  that  would  do  that. 

Let  me  ask  you  this:  What  are  the  potential  downsides  to  this 
type  of  product?  Presumably  FDA  has  requested  additional  tests 
because  they  are  fearful  of  some  complication,  or  have  they  given 
any  indication  of  that,  as  far  as  you  know? 

Dr.  Barbie.  Well,  not  being  involved  with  the  current  phase  trial 
and  I  am  not  affiliated  with  Johnson  and  Johnson  at  all,  I  can't 
really  say  what  the  motives  of  the  FDA  are.  All  I  can  do  is  com- 
ment on  our  experience.  The  developer  of  this  is  named  Dr.  Richard 
Wampler  if  you  are  interested  in  talking  with  him,  and  he  would 
be  more  familiar  with  the  regulatory  aspect  of  it.  I  don't  know  how 
else  to  answer  that. 

Mr.  McIntosh.  I  have  no  further  questions  for  you.  Again,  thank 
you  for  coming  today  and  sharing  that  experience  with  us.  Mr.  Pe- 
terson, do  you  have  any  questions  for  the  witness? 

Mr.  Peterson.  Yes,  Mr.  Chairman.  I  just  am  trying  to  figure  out 
how  this  relates  to  this  bill,  but  Mr. — Dr.  Barbie,  how  many  pa- 
tients have  you  treated  while  this  pump  was  being  studied? 

Dr.  Barbie.  Twenty. 

Mr.  Peterson.  Twenty? 

Dr.  Barbie.  At  our  institution. 

Mr.  Peterson.  Have  you  conducted  studies  on  the  hemopump  it- 
self? 

Dr.  Barbie.  What  kind  of  studies  do  you  mean? 

Mr.  Peterson.  Well,  have  you  studied  the  way  it  operates  or 

Dr.  Barbie.  Right,  yes.  We  found  it  to  be  an  effective  device — 
more  effective  than  a  balloon  pump.  There  is  a  learning  curve  to 
learn  how  to  put  it  in.  The  earlier  cases  did  not  go  well  because 
of  difficulty  with  the  insertions,  but  the  later  cases  we  seemed  to 
do  a  bit  better. 

Mr.  Peterson.  Would  your  studies  on  this  hemopump  be  consid- 
ered controlled  clinical  trials? 

Dr.  Barbie.  Well — as  it  was  a  part  of  the  phase  1  clinical  trial, 
I  guess  you  would  have  to  suppose  it  is,  yes. 

Mr.  Peterson.  Well,  I  am  curious  as  to  what — ^how  this  ties  into 
the  moratorium  or  what  we  are — is  there  some  regulation  that  is 
in  place  at  FDA  that  is  stopping  you?  When  was  this  application 
put  in  and  what  is  the  problem?  I  mean,  that  has  been 

Dr.  Barbie.  I  am  not  prepared  to  answer  that  because  I  am  not 
a  person  who  is  involved  with  the  development  of  the  hemopump 
or  a  person  who  is  associated  with  Johnson  and  Johnson. 

Mr.  Peterson.  So  you  don't  know  when  the  application  was  filed 
with  FDA? 

Dr.  Barbie.  No. 

Mr.  Peterson.  Does  anybody  know  that?  When  it  was  filed  and 
how  long  it  has  been  there,  what  it  is 

Dr.  Barbie.  All  I  can  do  is  describe  my  experience  with  the  phase 
1  trial  and  how  it  affected  Mr.  Sandfer,  because  I  was  directly  in- 
volved with  his  case. 

Mr.  Peterson.  What  was  your  experience  again? 

Dr.  Barbie.  I  am  a  clinical  cardiovascular  surgeon. 
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Mr.  Peterson.  Is  there  some  regulation  that  caused  you  to  have 
problems  with  what  you  were  doing  here  or  what? 

Dr.  Barbie.  No.  I  think  we  are  here  to  tell  you  about  our  experi- 
ence with  the  device  and  allow  you  all  to  make  up  your  own  mind 
as  to  whether  a  delay  from  1990  to  1995  is  appropriate. 

Mr.  McIntosh.  Would  the  gentleman 

Mr.  Peterson.  I  guess  that  is  my  question.  Who  caused  this 
delay? 

Mr.  McIntosh.  Would  the  gentleman  yield?  It  is  our  understand- 
ing that  the  FDA  granted  the  IDE,  the  initial  device  experimen- 
tation request,  in  1988,  and  that  the  device  has  been  being  tested 
since  that  time.  In  terms  of  the  purpose  for  this  hearing,  the  FDA 
is  considering  a  series  of  rulemakings  that  would  expand  the  regu- 
lation of  new  devices  entering  into  the  marketplace.  This  is  an  ex- 
ample of  a  device  that  has  been  held  up  under  the  current  regime. 

Mr.  Peterson.  Mr.  Chairman,  can  you  tell  me  when  the  applica- 
tion to  approve  this  was  submitted  to  the  FDA? 

Mr.  McIntosh.  It  is  my  understanding  that  they  have  committed 
their  initial  application  in  1988,  that  FDA,  after  phase  1,  rejected 
the  test  results  and  required  that  they  ^o  back  and  enter  into 
phase  2,  and,  as  a  result,  have  been  delaying  the  approval  of  this. 

Mr.  Peterson.  Was  this  a  premarket  approval  application,  are 
you  aware? 

Mr.  McIntosh.  It  is  my  understanding  this  is  something  called 
an  IDE. 

Mr.  Peterson.  Does  anybody  know  what  that  is? 

Mr.  Waxman.  If  you  will  yield,  it  sounds  to  me  like  this  is  a  de- 
vice for  which  FDA  is  trying  to  establish  whether  to  approve  it  or 
not,  and  it  sounds  like  a  very  useful  device  from  your  experience. 

All  of  us  would  like  to  see  lifesaving  devices  out  there  as  quickly 
as  possible  so  that  people  can  benefit  from  them,  but,  as  I  under- 
stand, Mr.  Chairman,  the  approval  or  rejection  by  FDA  of  a  request 
for  a  drug  or  a  device  is  not  a  regulation. 

That  is  each  individual  case,  they  have  to  come  in  and  tests  have 
to  be  estabHshed,  and  phase  1  or  phase  2  testing  to  set  the  record 
for  them.  I  don't  know  the  relevance  to  the  regulations,  although 
there  is,  interestingly  enough,  one  regulation  that  I  do  know  FDA 
is  considering. 

Speaker  Gingrich  has  raised  the  issue  a  number  of  times  about 
an  ambicardial  pump.  It  is  to  deal  with  people  with  cardiac  arrests, 
and  there  was  a  tie-up  in  FDA  because  they  couldn't  get  informed 
consent,  obviously,  of  somebody  who  needs  to  be  resuscitated, 
which  makes  no  sense,  and  so  FDA  is  changing  its  rules  to  say  that 
they  wouldn't  have  to  get  that  informed  consent  to  use  the  device 
so  they  could  actually  get  to  the  established  approval  of  this  par- 
ticular device,  but — and  if  this  bill  were  adopted,  that  FDA  pro- 
posal to  change  its  rule  so  they  could  be  more  reasonable  in  evalu- 
ating that  particular  device  could  be  stopped  because  that  is  a  reg- 
ulation on  how  to  investigate  devices. 

It  is  my  understanding  that  that  type  of  regulation  would  be  a 
classic  example  of  one  of  the  ones  not  covered  by  this  bill  because 
it  would  relieve  a  burden  and  allow  the  testing  to  go  forward. 

Mr.  Peterson.  Well,  reclaiming  my  time,  so  you  are  not  aware 
of  there  being  a  premarket  approval  application  filed?  Because  as 


80 

I  understand  it,  FDA  can't  make  a  decision  on  this  one  way  or  the 
other  unless  that  has  been  filed,  and  so  if  it  hasn't  been  filed,  obvi- 
ously, the  process  can't  proceed. 

Mr.  McIntosh.  Would  the  speaker  yield?  It  is  our  understanding 
that  there — I  am  not  aware  of  any  approval  that  has  been  filed.  It 
is  the  regular  course  of  action  by  device  manufacturers  and  drug 
companies  to  only  proceed  with  that  type  of  filing  once  the  agency 
has  indicated  they  don't  seek  any  additional  clinical  trials.  They 
have  not  done  that.  They  rejected  the  first  one  and  requested  addi- 
tional tests. 

Mr.  Peterson.  Still,  I  am  having  a  hard  time  understanding. 

Mr.  Waxman.  Will  you  yield  to  me? 

Mr.  Peterson.  I  will  yield. 

Mr.  Waxman,  I  wanted  to  point  out  to  the  chairman  because  he 
thought  the  statement  I  made  about  the  FDA  proposed  change  in 
rules  for  approval  of  device  would  not  be  held  up  because  it  is  a 
deregulation. 

Oftentimes,  the  rules  that  would  be  changed  would  say,  we  will 
deregulate  or  change  it  in  one  case,  but  they  may  ask  for  further 
requirements  on  hospitals  to  get  post-approval  of  reporting,  and 
that  would  be  held  up  because  tnat  would  be  a  rule  that  would  pro- 
vide more  regulation,  not  a  deregulation. 

The  point  I  want  to  make  is  that  FDA  is  in  the  process  of  trying 
to  streamline  some  of  their  approval  processes.  I  think  that  is  long 
overdue,  and  I  am  afraid  this  bill  would  stop  that  from  happening, 
but  I  don't  think  this  bill,  if  it  were  law,  would  get  this  device  out 
any  faster. 

Mr,  Peterson.  My  concern  is,  as  I  understand  it,  without  an  ap- 
plication, the  regulations  of  FDA  don't  have  any  impact  on  this. 
Until  there  is  actually  something  in  front  of  the  agency,  these  regu- 
lations don't  apply.  So  I  guess  I  would  like  to  know  if  an  applica- 
tion has  been  filed  and  if  not,  why  not? 

Mr.  McIntosh.  The  time  of  the  gentleman  has  expired. 

Mr.  Fox,  do  you  have  any  questions  for  the  witnesses? 

Mr.  Fox.  No. 

Mr.  McIntosh,  Mr,  Fox  does  not.  Let  me — Henry, 

Mr,  Waxman,  I  have  no  questions.  Thank  you  for  coming  and 
sharing  that  experience,  and  I  think  it  is  always  a  reminder  to  us 
that  we  have  got  to  push  FDA  and  all  regulatory  agencies  to  be 
mindful  of  the  fact  that  while  they  are  doing  the  legitimate  job  of 
making  sure  the  device  or  drug  or  whatever  is  safe  and  effective, 
we  want  them  to  act  as  quickly  as  possible,  because  the  other  side 
of  it  is  that  people  like  Mr.  Sandfer  can't  wait.  They  may  not  live 
long  enough  to  wait  to  get  some  of  these  things  out, 

Mr,  McIntosh.  Thank  you. 

Mr.  Gutknecht. 

Mr,  Gutknecht,  Mr,  Chairman,  not  so  much  a  question  for  the 
witnesses,  and  I  do  appreciate  them  coming  today,  but  I  do  think 
this  is  an  issue  that  really  needs  to  be  examined  on  its  own.  In 
fact,  over  the  weekend,  as  Representative  Peterson  I  am  sure  will 
agree,  we  have  in  Minnesota  a  relatively  high  percentage  of  medi- 
cal technology  firms  and  I  was  rather  alarmed. 

I  met  with  representatives  of  some  of  those  firms  over  the  week- 
end and  more  of  this  research  now  is  being  exported  to  other  coun- 
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tries,  in  part,  because — and  with  relatively  simple  technologies,  be- 
cause of — it  is  far  more  difficult,  and  perhaps  some  would  say  it 
should  be  far  more  difficult,  to  get  FDA  approval  than  it  is  to  get 
approval  in  almost  any  other  country  now  and,  as  a  result,  we  are 
losing  some  of  those  technology  because  jobs,  but  worse  than  that, 
I  think  there  are  patients  who  could  benefit,  as  Mr.  Sandfer  has 
testified  today,  from  these  technologies  and  they  are  being  denied 
it  because  of  the  very  difficult  process  that  the  FDA  has  set  up. 

And  so  without  respect  to  this  particular  bill,  I  hope  that — in 
fact,  I  would  extend  this  public  invitation  to  have  the  subcommittee 
come  to  Minnesota,  and  I  suspect  we  can  round  up  a  full  day's 
worth  of  testimony  from  individuals,  researchers  and  so  forth, 
about  the  problems  that  are  confronted  by  people  like  Dr.  Barbie, 
and,  as  I  say,  some  of  this  technology  is  relatively  simple. 

I  mean,  we  are  not  talking  about  real  complicated  things,  but  yet 
it  can  take  years  and  years  and  ultimately,  and  I  was  told  over  the 
weekend,  some  of  the  technologies,  by  the  time  the  FDA  approves 
them  for  use  here  in  the  United  States,  the  second  or  third  genera- 
tion of  that  particular  device  is  already  being  marketed  in  Ger- 
many and  Japan  and  France  and  Great  Britain  and  other  parts  of 
the  world.  So  I  would  hope  that  this  subcommittee  would  get  deep- 
er into  this  because  I  think  Americans  are  being  hurt. 

Worse  than  that,  we  are  exporting  technology  jobs  and  research 
projects  that  for  all  intents  and  purposes  should  be — should  be  here 
in  the  United  States  and  more  and  more  the  researchers  are  say- 
ing, we  might  as  well  do  this  in  Switzerland  or  Germany  or  Great 
Britain,  and  perhaps  Dr.  Barbie  can  respond  to  that  if  he  is — and 
I  would  take  it  he  is  involved  in  the  cardiovascular  industry 
enough  to  know  what  I  am  saying  is  essentially  true. 

Dr.  Barbie.  I  don't  believe  I  have  talked  with  any  doctor,  regard- 
less of  whether  they  are  in  the  cardiovasular  industry  or  not,  that 
is  happy  with  the  situation  as  it  is  now. 

Mr.  GUTKNECHT.  Mr.  Chairman,  if  I  might  just  follow  up.  Is.it 
safe  to  say  or  an  overstatement  to  say  the  people  in  the  United 
States  are  being  harmed  now  by  the  regulations  and  the  delays  in 
bringing  some  of  this  technology  to  market  here  in  the  United 
States? 

Dr.  Barbie.  Well,  I  can't  say  that  they  are  being  harmed.  I  don't 
know  that  they  are  being  helped. 

Mr.  GuTKNECHT.  Thank  you. 

Mr.  McIntosh.  Thank  you  very  much,  both  of  you,  for  joining  us 
today.  I  appreciate  that  testimony,  and  I  appreciate  Mr. 
Gutknecht's  suggestion  that  we  continue  to  look  further  into  the 
question  on  medical  devices  and,  pending  resources,  would  be  de- 
lighted to  take  him  up  on  his  offer  to  help  us  have  a  field  hearing 
in  his  home  State. 

As  you  know,  my  home  State  of  Indiana  also  has  a  lot  of  device 
manufacturers,  maybe  we  can  make  a  swing  through  the  Midwest 
in  doing  that. 

Thank  you  for  coming  today  and  appreciate  your  help.  The  staff 
will  contact  you  about  those  additional  parts  for  the  record. 

Dr.  Barbie.  Thank  you. 

Mr.  McIntosh.  Now  we  will  move  on  to  our  next  panel,  Mr. 
James 
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Mr.  Fox.  Mr.  Chairman,  I  wanted  to  make  a  comment,  not  a 
question.  I  just  wanted  to  say  that  this  was  the  kind  of  example 
of  Dr.  Barbie  and  Mr.  Sandier  that  probably  is  the  reason  why 
these  hearings  are  needed  to  be  held,  and  I  am  very  happy  for  the 
bipartisan  interest  in  this,  and  I  am  sure  that  the  American  public 
will  be  appreciative  that  tnese  two  individuals  came  today  and  that 
it  will  make  a  difference  for  America. 

Thank  you. 

Mr.  McIntosh.  Thank  you,  Mr.  Fox.  Our  next  witness  is  a  gen- 
tleman who  has  responsibility  for  administering  the  environmental 
protection  programs  in  the  State  of  California.  He  is  an  expert  in 
the  environmental  enforcement  area  and  in  addition,  has  impec- 
cable credentials  as  an  environmentalist,  and  I  am  delighted  that 
he  is  able  to  join  us  here  and  talk  about  this  moratorium  bill  as 
well  as  other  issues  that  may  come  up  that  we  will  be  addressing 
in  a  manner  in  which  regulations  are  written  here  at  the  Federal 
level. 

Thank  you  very  much  for  joining  us,  Mr.  Strock,  and  welcome. 

STATEMENT  OF  JAMES  M.  STROCK,  SECRETARY,  CALIFORNIA 
ENVIRONMENTAL  PROTECTION  AGENCY 

Mr.  Strock.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  be 
here  and  I  appreciate  the  indulgence  of  the  committee  on  the  rath- 
er informal  written  statement  I  had.  It  was  banged  off  a  computer 
as  best  we  could  while  traveling.  We  don't  have  quite  the  staff  sup- 
port some  folks  in  Washington  seem  to  have. 

Mr.  Chairman,  you  are  of  course  very  acquainted  with  these  is- 
sues and  have  been  a  leader  in  this  field  for  quite  awhile.  Governor 
Wilson  in  California  has  given  every  effort  to  regulatory  reform 
there.  From  the  State  perspective,  I  come  before  you  as  a  regulator, 
but  also  as  one  who  is  regulated  by  the  Federal  Government.  I 
would  like  to  very  briefly  make  a  few  points  about  your  proposal, 
then  make  a  few  points  about  what  we  are  doing  in  California,  and 
then  of  course  I  would  like  to  respond  to  any  questions  you  might 
have. 

Governor  Wilson  strongly  supports  this  legislation.  We  believe  it 
could  serve  a  very  significant  role  in  allowing  for  there  to  be  a  seri- 
ous reconsideration  of  Federal,  State  environmental  relations.  We 
believe  your  regulatory  reform  bill  has  particular  strengths  in  that 
it  attempts  to  avoid  several  pitfalls  that  have  been  raised.  One  is 
the  emergency  exemption  provision;  the  other  is  that  it  would  not 
limit  what  everyone  agrees  are  long  overdue  efforts  by  EPA  here 
to  reform  its  own  regulations.  I  would  add  with  respect  to  some  of 
the  technical  issues  raised  on  the  definition  of  emergency  and  that 
sort  of  thing,  there  are,  of  course,  numerous  precedents  in  existing 
law.  We  would  be  pleased  to  be  of  assistance  to  you  in  that  process. 

In  California,  Governor  Wilson  has  worked  in  regulatory  reform 
and  the  first  thing  he  has  done  is  to  make  certain  that  a  distinction 
is  made  separating  our  high  environmental  standards  from  the  per- 
mitting process.  It  is  clear  that  much  of  the  permitting  process — 
and  much  of  it  is  imposed  from  Washington — does  not  add  environ- 
mental value.  It  is  often  counterproductive,  particularly  when  it 
holds  up  new  technologies  from  being  placed  on  the  market.  And 
following  a  whole  series  of  process  reforms.  Governor  Wilson  in 
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California  has  recently  proposed  a  State  constitutional  amendment 
that  may  be  of  some  interest  to  the  committee. 

To  briefly  summarize  its  components.  One,  is  that  it  would  treat 
new  regulatory  costs  in  California  like  taxes  are  treated  in  Califor- 
nia's constitution,  requiring  a  two-thirds  super  majority. 

Second,  it  would  allow  for  majority  votes  for  new  regulatory  bur- 
dens where  they  are  accompanied  with  a  decrease  in  net  cost  at  the 
same  time.  Several  important  aspects  of  this  I  would  urge  to  the 
committee's  consideration. 

One  is  that  it  moves  the  question  of  regulatory  cost  and  benefits 
up  the  process  to  legislators.  That  is  very  important.  In  California, 
as  in  Washington,  there  are  increasing  requirements  at  the  end  of 
the  line,  at  0MB  or  at  EPA  or  elsewhere,  but  what  that  does  not 
do  is  provide  a  useful  way  for  legislators  to  set  priorities.  They 
often  do  not  even  know  what  the  regulatory  costs  are.  That  is  par- 
ticularly important  in  the  environmental  area  because,  as  the  com- 
mittee is  aware,  EPA's  budget  is  around,  for  example,  $7  billion  per 
year.  The  regulatory  costs  they  impose  are  probably  about  $100  bil- 
lion or  more  a  year,  conservatively  estimated,  so  if  the  debate  is 
solely  on  the  agency's  operating  cost,  it  is  missing  the  heart  of  the 
matter. 

In  closing,  I  would  reiterate  our  support  for  your  legislation.  We 
think  it  can  add  great  value.  We  also  hope  that  the  committee 
might  consider  related  issues  in  the  future,  such  as  the  overall  del- 
egation of  environmental  programs  to  the  States.  We  believe  that 
a  stronger  Federal  role  that  makes  clear  its  understanding  that  the 
States  are  the  environmental  leaders  and,  as  such,  are  the  basis  for 
our  national  leadership  in  this  area  would  be  very  important  to  re- 
inforce from  Washington. 

Mr.  McIntosh.  Thank  you  very  much,  both  for  traveling  all  the 
way  out  here  and  for  your  support  for  this  legislation  and  Governor 
Wilson's  support. 

[The  prepared  statement  of  Mr.  Strock  follows:] 

Prepared  Statement  of  James  M.  Strock,  Secretary,  California 
Environmental  Protection  Agency 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  inviting  me  to  testify  today.  I  am  James  M.  Strock,  Secretary  of 
the  CaUfornia  Environmental  Protection  Agency.  The  issue  of  regulatory  reform  is 
of  great  concern  to  Governor  Wilson  and  California — as  recently  demonstrated  by 
the  continued  controversy  over  the  U.S.EPA's  Federal  Implementation  Plan  for 
parts  of  California. 

Today  I  would  like  to  discuss  the  Wilson  Administration's  position  on  the 
Mcintosh  bill  for  a  regulatory  moratorium,  as  well  as  the  general  principles  we  are 
following  on  regulatory  reform,  including  the  Governor's  recent  proposal  for  a  con- 
stitutional amendment  regarding  regulatory  reform  in  California. 

THE  MCINTOSH  REGULATORY  MORATORIUM 

Governor  Wilson  wholeheartedly  supports  the  regulatory  moratorium.  It  is  dif- 
ficult, from  the  perspective  of  a  state  such  as  California,  which  is  a  world  leader 
in  environmental  protection  in  its  own  right — a  state  on  whom  the  U.S.  as  a  whole 
looks  to  for  leadership — to  see  value  being  added  from  the  regulatory  behemoth  here 
in  Washington. 

It  is  important  to  recognize  that  regulations  imposed  by  the  federal  EPA  can  not 
only  damage  the  economy  unnecessarily,  but  can  also  harm  our  efforts  to  protect 
the  environment.  A  key  example  is  the  inspection-and-maintenance  program  which 
the  U.S.  EPA  sought  to  impose  on  all  of^  the  states.  California  has  consistently 
sought  a  program  that  would  meet  or  exceed  our  strict  environmental  standards, 
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and  would  include  flexibility  in  the  process  by  which  we  achieve  the  standards.  To 
impose  a  single  regime  for  all  states  could,  among  other  things,  force  us  to  accept 
a  technologically  stagnant  approach  that  would  in  fact  limit  our  continued  advance- 
ment toward  our  strict  standards. 

The  Mcintosh  regulatory  reform  bill  is  particularly  well-drafted,  in  that  it  avoid 
two  major  pitfalls.  One,  it  provides  for  an  emergency  exemption.  Two,  it  would  not 
limit  overdue  efforts  by  the  federal  EPA  to  reform  its  own  regulations. 

GOVERNOR  WILSON'S  APPROACH  TO  REGULATORY  REFORM  IN  CALIFORNIA— CHANGING 
THE  DLVLOGUE:  SEPARATING  STANDARDS  FROM  PROCESS. 

Our  reform  in  the  state  of  California  has  focussed  particularly  on  the  process. 
California  is  making  great  progress  in  moving  from  a  system  with  high  environ- 
mental standards  ana  a  convoluted  legal  process,  to  a  system  of  high  standards 
achieved  through  a  rapid,  decisive  ana  simplified  process.  In  this  regard,  our  un- 
precedented albance  with  the  environmental  technology  industry  has  been  essential, 
since  that  industry's  success  depends  on  the  high  standards  and  a  simplified  proc- 
ess. From  a  technological  standpoint,  an  unnecessarily  long  or  complex  process  acts 
as  an  inadvertent  subsidy  to  older,  less  environmentally  protected  technologies. 

It  is  important  that  standards  and  process  be  examined  distinctly.  Process  re- 
forms— malcing  legal  procedures  uniform,  etc. — add  clear  environmental  and  eco- 
nomic value  and  can  oe  sought  alon^  traditional  lines.  On  the  other  hand,  strict 
standards,  when  based  upon  strong  scientific  rationale,  have  environmental  and  eco- 
nomic value.  As  with  all  areas,  they  are  worthy  of  continual  reexamination  and  im- 
provement, but  that  should  be  primarily  a  scientific  endeavor. 

Gk)vemor  Wilson  has  proposed  a  constitutional  amendment  on  regulatory  budget- 
ing and  reform  that  would  ao  the  following: 

A.  Require  a  2/3  supermajority  for  approval; 

B.  Allow  for  emergency  exemption — also  offset; 

C.  Lead  to  regulatory  budgeting  and  accountability  at  the  legislative  level,  not 
merely  at  re^latory  level,  at  the  end;  and 

D.  Change  from  the  current  organizational  construct  conceived  in  the  late  19th 
Century  that  applies  command-and-control  regulations  of  a  1930's  vintage  to  en- 
vironmental proolems  defined  in  the  1970's  and  move  toward  new  approaches 
that  bring  about  the  dynamism,  change  and  constant  challenges  neeaed  to  ad- 
vance our  environmental  leadership  into  the  new  century. 

NEED  FOR  NEW  RELATIONS  WITH  NATIONAL  GOVERNMENT 

Delegation  needs  to  be  true  delegation.  States  need  freedom  to  establish  programs 
to  meet  environmental  standards  in  various  ways.  This  is  the  essence  of  America's 
national  as  well  as  state  leadership  in  the  environment;  if  our  environmental  solu- 
tions are  unnecessarily  convoluted,  bureaucratic,  expensive,  etc.,  as  with  Washing- 
ton, then  we  will  not  only  endanger  our  economy,  but  will  forfeit  our  leadership  if 
other  nations  conclude  our  policies  are  not  transferable  to  their  circumstances. 

A  moratorium  provides  tne  necessary  breathing  space  for  this  kind  of  self-exam- 
ination, appropriate  now  that  U.S.  EPA  is  25  years  old.  Governor  Wilson,  who  has 
played  a  key  role  since  the  beginning  of  the  environmental  era,  will  work  with  Con- 
gress and  other  states  to  help  envision  and  achieve  a  new  leadership  role  for  the 
coming  years. 

caufornia  legislature— 1995-96  regular  session 

Assembly  Constitutional  Amendment  No.  21 

introduced  by  assembly  member  brulte— february  24,  1995 

Assembly  Constitutional  Amendment  No.  21 — A  resolution  to  propose  to  the  peo- 
ple of  the  State  of  California  an  amendment  to  the  Constitution  of  the  State,  by  add- 
ing Section  24  to  Article  IV  thereof,  relating  to  legislation. 

LEGISLATIVE  COUNSEL'S  DIGEST 

ACA  21,  as  introduced,  Brulte.  Legislation:  cost  imposition:  vote  requirement. 

The  California  Constitution  specifies  certain  vote  requirements  for  the  passage  of 
bills  that  apply  in  accordance  with  the  nature  of  the  contents  of  each  bill. 

This  measure  would  require  a  2/3  vote  of  the  membership  of  each  house  of  the 
Legislature  to  pass  a  bill  that  would  impose  or  authorize  requirements  or  prohibi- 
tions that  would  impose  a  direct  aggregate  cost  equal  to,  or  exceeding,  an  unspec- 
ified amount  in  any  fiscal  year  upon  businesses  and  individuals.  This  measure 
would,  as  provided,  establish  an  exclusion  from  this  vote  requirement  in  the  case 
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in  which  statutes  enacted  previously  during  the  same  legislative  session,  or  the  bill 
in  question,  repeals  existing  requirements  or  prohibitions  to  reduce  the  costs  of  busi- 
nesses and  individuals  in  an  onsetting  amount. 

Vote:  2/3.  Appropriation:  no.  Fiscal  committee:  no.  State-mandated  local  program: 
no. 

Resolved  by  the  Assembly,  the  Senate  concurring,  That  the  Legislature  of  the 
State  of  California  at  its  1995-96  Regular  Session  commencing  on  the  fifth  day  of 
December  1994,  two-thirds  of  the  membership  of  each  house  concurring,  hereby  pro- 
poses to  the  people  of  the  State  of  California  that  the  Constitution  of  the  State  be 
amended  by  adding  Section  24  to  Article  FV  thereof,  to  read: 

SEC.  24.  (a)  Except  as  provided  in  subdivision  (b),  no  bill  containing  provisions 
that  would  mandate  or  autnorize  any  requirements  or  prohibitions  that  would  result 

in  a  direct  aggregate  cost  of dollars  ( )  or  more  to  businesses  and 

individuals  in  any  fiscal  year  may  be  passed  unless,  by  roUcall  vote  entered  in  the 
journal,  two-thirds  of  the  membership  of  each  house  concurs. 

(b)  The  vote  requirement  of  subdivision  (a)  shall  not  apply  to  a  bill  as  described 
therein  if  either  oi  the  following  conditions  is  met: 

(1)  Statutes  have  been  previously  enacted  during  the  same  legislative  session  that 
in  the  aggregate  contain  provisions  that  eliminate  existing  requirements  or  prohibi- 
tions, or  the  authorization  therefor,  to  reduce  the  direct  aggregate  costs  to  busi- 
nesses and  individuals  in  any  fiscal  year  by  an  amount  that  is  equal  to  or  greater 
than  the  highest  amount  of  direct  aggregate  costs  to  businesses  and  individuals  that 
would  result  in  any  fiscal  year  from  the  provisions  of  the  bill  described  in  subdivi- 
sion (a). 

(2)  The  bill  described  in  subdivision  (a)  contains  provisions  that  would  eliminate 
existing  requirements  or  prohibitions,  or  the  authorization  therefor,  to  reduce  direct 
aggregate  costs  to  businesses  and  individuals  in  any  fiscal  year  by  an  amount  that 
is  equal  to  or  greater  than  the  highest  amount  of  direct  aggregate  costs  to  busi- 
nesses and  individuals  that  would  result  in  any  fiscal  year  from  the  other  provisions 
of  the  bill. 

Mr.  McIntosh.  Earlier  there  was  discussion  of  the  Federal  im- 
plementation plan.  I  will  show  it  to  everybody  once  again  so  you 
get  the  visual  effect  of  what  they  are  doing  here  at  the  Federal 
level.  Let  me  ask  you,  Mr.  Strock,  in  the  case  of  the  Federal  imple- 
mentation plan  developed  by  USEPA,  does  the  Federal  plan  pro- 
vide any  environmental  benefits  above  and  beyond  the  State  imple- 
mentation plan  that  you  have  submitted  for  approval? 

Mr.  Strock.  We  believe  strongly  it  does  not. 

Mr,  McIntosh.  Does  it  contain  costs  and  burdens  on  the  public 
that  go  beyond  the  implementation  plan 

Mr.  Strock.  By  the  plaintiffs'  and  EPA's  own  views,  it  does,  and 
in  fact,  I  would  add  that  the — and  this  is  from  the  Associated  Press 
of  last  week,  the  14th,  and  I  would  be  pleased  to  submit  it  for  the 
record,  if  you  would  like,  the  head  of  what  apparently  is  the  lead 
plaintiff  says  that  this  plan  would  be,  "An  unmitigated  disaster." 

Mr.  McIntosh.  So  no  one  involved  thinks  that  the  Federal  imple- 
mentation plan  is  a  wise  course  to  proceed  with.  What  has  caused 
the  delay  with  the  USEPA's  approval  of  your  alternative  plan? 

Mr.  Strock.  I  don't  know.  You  would  have  to  ask  EPA.  I  have, 
for  example,  a  letter  which  I  could  also  submit  for  the  record 
signed  by  the  EPA  Administrator  in  Washington,  Carol  Browner. 
It  was  to  Congressman  Jerry  Lewis,  and  I  mention  it  because  it 
states,  some  have  stated  quite  often  in  the  past  but  have  now 
backed  away  from,  it  has  been  a  great  cause  for  concern  by  the 
State.  At  that  time,  EPA  repeated  their  often  stated  view  that,  "It 
is  our  sincere  hope  that  California's  SIP,"  that  is,  the  State  plan, 
"due  to  EPA  on  November  15th,  1994,  will  contain  the  adopted 
rules  and  regulations  that  would  allow  EPA  to  avoid,"  and  this  is 
the  key,  "final  promulgation  of  the  FIP." 
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What  occurred  last  week — and  the  reason  you  got  a  reaction  from 
the  State — is  that  EPA  has  gone  ahead  to  promulgate  the  FIP  and 
simply  delayed  its  effective  date.  The  problem  with  that,  and  we 
make  clear  over  and  over  to  the  hierarchy  what  we  need  here,  is 
that  it  leaves  in  total  limbo  what  the  State's  regulations  will  be  for 
at  least  a  2-year  period. 

If  I  might  add,  Mr.  Chairman,  to  add  to  Mr.  Waxman's  earlier 
point,  the  State  has  never  argued  against  having  a  Federal  plan  as 
a  backstop.  That  is  a  key  part  of  Federal  law,  and  no  one  has  ever 
argued  that  imder  the  1990  act  there  shouldn't  be  that  backstop. 

This  disagreement  relates  solely  to  this  court  case  which  relies 
on  the  1977  Clean  Air  Act,  otherwise  expired,  to  the  FIP  solely 
under  that  act.  The  point  that  we  thought  we  had  agreement  with 
EPA,  and  they  have  said  they  agree  with  it  in  policy  ways,  is  that 
the  1990  act  supersedes  the  1977  provisions,  our  timely  submittal 
under  the  1990  act,  if  approved,  meets  our  obligation  overall.  If  we 
do  not  succeed  in  that,  there  is  a  1990  FIP  process  they  can  use. 
It  is  a  mystery  to  us  why  it  is  still  at  issue. 

Mr.  McIntosh.  Thank  you.  Let  me  turn  to  one  of  the  other  is- 
sues you  raised  because  it  will  be  of  interest  in  this  subcommittee 
at  a  future  date,  and  that  was  Governor  Wilson's  constitutional 
amendment.  One  of  the  provisions  of  H.R.  9,  that  deals  with  the 
regulatory  budget,  attempts  to  set  out  a  process  where  we  can 
quantify  the  costs  of  regulations  and  establish  an  overall  budget  for 
the  agencies. 

It  strikes  me  that  the  amendment  that  Governor  Wilson  was  pro- 
posing moves  in  a  similar  direction  when  it  allows  for  a  procedure 
to  add  additional  benefits  if  others  are  removed. 

What  is  your  experience  in  developing  some  of  the  cost  and  bene- 
fit analysis  that  would  be  needed  to  go  into  that?  In  general,  I 
would  appreciate  your  input  into  that  whole  regulatory  budget 
process. 

Mr.  Strock.  California  has  been  on  the  forefront  of  these  kinds 
of  analyses  in  the  regulations,  and  we  have  increasing  obligations 
to  undertake  them. 

What  a  regulatory  budget  ought  to  do,  but  has  not  been  done  to 
my  knowledge  anywhere  successfully  yet,  is  to  have  a  uniform  set 
of  cost  accounting  principles  that  can  be  applied,  and  ideally  pre- 
sented to  legislatures  when  they  pass  the  laws.  That  is  what  Gov- 
ernor Wilson's  amendment  is  intended  to  spur. 

Mr.  McIntosh.  Do  you  know  of  any  efforts  in  the  State  of  Cali- 
fornia to  develop  those  principles? 

Mr.  Strock.  Well,  there  has  been  a  lot  of  effort  by  separate 
groups  for  specific  regulations,  but  again — and  one  reason  we  think 
this  is  a  good  amendment — is  it  will  lead  to  this  occurring.  There 
is  not  a  final,  infallible  set  of  principles  that  is  used  overall.  In- 
stead, it  is  done  ad  hoc  at  the  regulatory  level. 

Mr.  McIntosh.  Thank  you.  If  you  become  aware  of  those  efforts, 
please  forward — ask  people  to  forward  them  to  us.  It  would  be 
helpful  in  that  process. 

One  final  question.  This  bill  that  imposes  a  moratorium  on  new 
regulations,  will  you  still  be  able  to  fully  protect  the  environment 
of  the  State  of  California  if  we  move  forward  with  this  legislation? 
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Mr,  Strock.  We  certainly  believe  so.  I  would  add  that  is  the  im- 
portance of  the  reading  of  the  emergency  exemption  you  have  and 
then  the  regulatory  re^rm  provisions,  both  of  which  are  critical. 

Clearly  the  Agency  will  be  given  great  deference  in  their  deter- 
mination on  these,  and  what  is  most  important  to  remember  is  that 
most  of  the  actual  implementation  of  regulations  and  permitting 
occurs  at  the  State  level.  That,  of  course,  would  continue. 

Mr.  McIntosh.  Thank  you  very  much.  Let  me  turn  now  to — I 
guess  Mr.  Peterson  had  to  go  to  the  floor  for  unfunded  mandates. 
Mr.  Waxman,  and  then  when  Mr.  Peterson  returns,  we  can  have 
his  time. 

Mr.  Waxman.  Thank  you,  Mr.  Chairman.  Mr.  Strock,  what  is  the 
reason  for  a  FIP?  Why  would  one  be  promulgated? 

Mr.  Strock.  The  reason  for  a  FIP — and  the  reason  why  we  sup- 
port the  FIP  concept,  for  example  in  the  1990  act  is  that  where  a 
State  has  not  met  the  approval  requirements,  the  Federal  Govern- 
ment would  step  in  and  promulgate  a  FIP. 

Mr.  Waxman.  Now,  if  the  State  implementation  plan  is  approved 
by  EPA,  that  would  be  in  effect  not  the  FIP;  isn't  that  right? 

Mr.  Strock.  We  thought  so,  but  it  has  not  turned  out  to  be  the 
case. 

Mr.  Waxman.  Why  isn't  that  the  case? 

Mr.  Strock.  If  I  might  explain,  what  occurred  last  week,  and  the 
reason  it  is  so  unsatisfactory,  is  that  the  EPA,  which  previously 
said  if  we  submitted  a  timely  SIP  that  could  be  approved,  they 
would  not  promulgate.  That  is  the  key  thing,  they  would  not  pro- 
mulgate this  1977  FIP;  instead,  they  have  agreed  with  the  plain- 
tiffs in  the  case  to  go  ahead  and  promulgate  the  FIP  next  Feb- 
ruary. 

Mr.  Waxman.  But  they  won't  implement  it  for  2  years? 

Mr.  Strock.  That  is  correct,  but  that  is  a  very  important  dif- 
ference. 

Mr.  Waxman.  If  you  get  the  SIP  approved  in  that  2-year  period, 
wouldn't  it  supplant  the  FIP? 

Mr.  Strock.  Mr.  Waxman,  again,  the  FIP  ought  to  already  have 
been  supplanted  by  the  1990  law.  What  has  occurred  here — and 
what  we  find  here  and  what  we  have  sought  to  avoid — is  having 
the  FIP  under  the  1977  act  promulgated  now  at  the  same  time  as 
we  believe  successfully  we  are  meeting  the  1990  act  requirements, 
because  it  sets  up  great  confusion  for  people  who  are  trying  to  com- 
ply in  California. 

Mr.  Waxman.  If  you  have  a  legitimate  SIP  and  it  is  approved,  do 
you  doubt  that  that  would  take  precedence  within  this  2-year  pe- 
riod? 

Mr.  Strock.  Mr.  Waxman,  we  don't  even  know  what  is  in  this 
FIP  that  is  coming  out  for  sure  in  a  month  and  if  it  becomes  pro- 
mulgated, that  means,  sir 

Mr.  Waxman.  But  you  do  know  your  SIP? 

Mr.  Strock.  Do  you  want  me  to  finish  your  first  question  or- — 

Mr.  Waxman.  You  do  know  that  they  have  stopped  any  effective- 
ness of  the  FIP  for  2  years? 

Mr.  Strock.  No,  that  is  not  correct.  Again,  if  I  could  be  precise, 
they  have  not.  They  have  promulgated  it  and  said  they  would  not 
seek  to  have  it  effective  for  2  years.  What  that  does  is  add  a  wholly 
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unpredictable  part  of  the  process  into  our  ability  to  continue  to 
maintain  a  lead  role  in  the  1990  State  submittal.  Let  me  give  you 
one  example 

Mr.  Waxman.  Let  me  stop  you  because  you  and  I  are  Califor- 
nians  and  this  is  obviously  something  we  ought  to  talk  about  be- 
cause I  want  the  State  to  be  able  to  adopt  an  implementation  plan 
and  have  it  supersede  any  FIP.  The  only  purpose  of  the  FIP,  as  you 
indicated,  is  to  force  action  on  the  State  and  that  was  what  Gov- 
ernor Wilson  supported  when  he  was  a  Senator  and  that  is  what 
you  indicated. 

Mr.  Strock.  He  still  does. 

Mr.  Waxman.  But  this  legislation — by  the  way,  I  have  a  letter 
and  I  would  like  to  enter  it  into  the  record,  Mr.  Chairman.  It  is 
from  Governor  Pete  Wilson,  dated  September  1,  1994,  to  the  Presi- 
dent. It  says:  "I  request  your  administration  to  use  its  discretion 
to  postpone  the  implementation  of  specific  FIP  rules  for  at  least  18 
months  or  until  this  matter  is  resolved.  The  18  months  is  the  same 
review  period  afforded  by  the  1990  amendments  to  every  other 
State  submitting  a  SIP." 

[The  information  referred  to  follows:] 

The  President 
The  White  House 
Washington,  DC  20500 

Dear  Mr.  President: 

I  am  writing  to  request  your  personal  assistance  on  a  matter  of  great  importance 
to  California.  As  you  know,  the  U.S.  Environmental  Protection  Agency  (U.S.  EPA) 
is  currently  under  an  obligation  to  promulgate  a  federal  implementation  plan  (FIP) 
for  California  by  February  15,  1995.  This  obligation  arises  out  of  district  court  or- 
ders in  two  lawsuits,  Coalition  for  Clean  Air  v.  EPA  (South  Coast)  and  Environ- 
mental Council  of  Sacramento  v.  EPA  (Sacramento),  and  a  settlement  agreement  in 
Citizens  to  Preserve  the  Ojai  v.  EPA  (Ventura). 

The  FIP  as  drafted  will  impose  severe  economic  hardships  upon  California.  If  the 
FIP  is  fully  implemented,  by  2010,  losses  will  total  at  least  $8.4  billion  in  direct 
costs,  $17.2  billion  in  output,  and  165,000  jobs  to  the  Los  Angeles,  Sacramento,  and 
Ventura  regions — the  three  regions  covered  by  the  FIP.  These  figures  omit  impacts 
on  transportation  industries  based  in  the  rest  of  the  state  that  will  have  to  bear 
costs  to  operate  in  the  FIP  regions.  And,  depending  on  the  region,  the  FIP  will  in- 
crease unemployment  between  .5  and  1.7%,  comparable  to  nearly  one-half  of  the 
1990-93  recession. 

The  original  intent  of  the  District  Court  in  imposing  a  FIP  order  was  to  respond 
to  a  1987  attainment  deadline  that  California  metropolitan  areas — as  was  the  case 
with  many  other  parts  of  the  nation — did  not  and  could  not  meet,  despite  extraor- 
dinary measures.  At  that  time,  the  Clean  Air  Act  was  silent  on  how  U.S.  EPA 
should  proceed.  The  Court  inserted  itself  to  ensure  that  the  national  ambient  air 
quality  standards  for  ozone  and  carbon  monoxide  would  be  achieved  as  expeditiously 
as  possible. 

In  1990,  Congress  amended  the  Clean  Air  Act,  providing  new  direction  as  to  the 
planning  requirements  and  deadlines  affecting  each  non-attainment  area.  The  re- 
sulting classification  scheme,  matching  timelines  and  control  stringency  to  the  mag- 
nitude of  local  pollution  problems,  was  unlike  anything  previously  contained  in  the 
Act.  I  participated  directly  in  that  amendment  process,  as  you  know,  and  understood 
Congress  to  oe  "restarting  the  clock"  with  respect  to  state  obligations.  Therefore,  I 
was  both  surorised  and  dismayed  by  the  final  decision  of  the  courts,  asserting  that 
Congress  had  intended  a  different  and  perverse  outcome.  Namely,  the  continuation 
of  an  obsolete  FIP  process. 

California  is  currently  preparing  its  state  implementation  plan  (SIP)  in  compli- 
ance with  the  1990  amendments  to  the  Clean  Air  Act.  Although  the  ultimate  goal 
of  the  planning  process  is  the  same  for  the  FIP  and  the  SEP,  the  approaches  and 
methods  differ  in  significant  ways.  For  example,  while  the  SIP  being  developed  by 
California  uses  the  most  current  emissions  inventory  and  modeling  data,  the  FIP 
relies  on  different,  older,  and  less  accurate  information.  Furthermore,  many  of  the 
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control  measures  included  in  the  FIP  were  selected  by  U.S.  EPA  solely  because  of 
ease  of  enforcement  at  the  federal  level.  Others  are  intended  to  leverage  California 
in  ways  the  national  government  deems  suitable.  Neither  are  responsive  to  local  cir- 
cumstances or  concerns. 

Once  the  FIP  is  promulgated,  its  measures  will  be  extremely  difficult  to  supplant 
with  the  SIP.  The  U.S.  EPA  has  been  inflexible  historically  in  approving  states'  plan 
revisions.  The  FIP  measures  will  become,  in  effect,  a  third  ana  separate  standard 
(in  addition  to  Clean  Air  Act  requirements  and  federal  guidance)  against  which  the 
SIP  will  be  measured.  No  others  state's  plan  will  be  forced  to  meet  this  additional 
barrier  to  approval. 

Removing  the  FIP  mandate  legislatively  is  the  most  strai^tforward  approach  to 
resolve  these  problems.  However,  if  the  legislative  solution  is  not  forthcoming,  Cali- 
fornia needs  tne  White  House's  assistance  to  minimize  interference  with  the  State's 
planning  process  and  to  prevent  shocks  to  the  California  economy. 

First,  U.S.  EPA  should  make  every  attempt  to  delay  promulgation  of  the  FIP  until 
the  SIP  process  has  been  concluded.  This  would  require  U.S.  EPA  to  petition  the 
District  Courts  for  an  extension  of  the  currently  established  F'lP  deadline.  Support 
from  the  plaintifTs  would  increase  the  possibility  of  success,  but  is  unlikely.  We 
would  like  your  Administration  to  make  tne  attempt  unilaterally,  if  need  be. 

If  promulgation  is  not  delayed,  I  recjuest  your  Administration  use  its  discretion 
to  postpone  the  implementation  of  specific  FIP  rules  for  at  least  18  months  or  until 
this  matter  is  resolved.  The  18  months  is  the  same  review  period  afi'orded  by  the 
1990  amendments  to  every  other  state  submitting  a  SIP.  Furtnermore,  nothing  com- 
pels U.S.  EPA  to  act  precipitously,  and  the  briei,  three-month  extension  suggested 
oy  Congressman  Waxman  and  others  in  an  August  18,  1994  letter  to  U.S.  ElA  Ad- 
ministrator Carol  Browner  is  not  suflicient  to  ensure  a  positive  outcome.  If  twenty 
years  of  regulatory  history  is  any  indication,  U.S.  EPA  is  incapable  of  responding 
in  that  time  frame. 

Second,  U.S.  EPA  must  move  forward  immediately  to  establish  effective  and  time- 
ly national  standards  for  federal  sources.  Federal  law  preempts  California  from  reg- 
ulating many  significant  emission  sources,  including  off-roaa  farm  and  construction 
equipment,  new  locomotives,  and  aircraft.  In  fact,  the  1990  amendments  specifically 
removed  California's  ability  to  address  many  of  these  sources.  Moreover,  it  is  not 
practical  to  regulate  other  sources  at  the  state  level,  primarily  heavy-duty  trucks 
and  shipping  vessels.  U.S.  EPA  has  not  met  the  statutory  deadlines  for  controlling 
these  national  sources,  nor  have  they  acted  on  several  California  waiver  requests 
that  would  address  some  of  these  issues.  As  a  result,  U.S.  EPA  has  proposed  FIP 
measures  that  apply  only  as  trains,  ships,  trucks,  planes,  and  off-road  vehicles  enter 
California.  If  IXS.  EPA  persists  with  the  present  course  of  insufTicient  national 
standards  and  crushing  California-only  measures,  California  will  fall  short  of  its  en- 
vironmental goals  and  sufTer  severe  economic  repercussions  at  the  same  time. 

California  is  a  recognized  world  leader  in  air  pollution  control  and  public  health 
protection.  We  have  and  will  continue  to  press  the  technological  frontier  in  our 
quest  to  provide  California  residents  with  the  cleanest  air  possible.  I  submit  to  you, 
Mr.  President,  that  our  State's  record  is  second  to  none. 

My  Administration  is  fully  committed  to  satisfying  the  provisions  of  the  federal 
Clean  Air  Act  as  amended  in  1990.  The  state  and  local  planning  efforts  are  on  track 
with  the  revised  law,  and  we  are  confident  of  our  ability  to  keep  pace  with  the  new 
mandates  and  deadlines.  California  must  be  ^ven  the  same  opportunity  to  succeed 
that  Congress  afTorded  all  states,  without  the  intrusion  of  a  misguided,  misconceived 
and  wholly  unnecessary  FIP.  I  have  enclosed  the  FIP  comment  letters  from  our 
state  agencies.  I  respectfully  request  your  assistance  in  seeing  that  our  concerns  are 
addressed  by  U.S.  EPA. 

Sincerely, 

Pete  Wilson. 

Mr.  Strock.  Mr.  Waxman,  might  I  be  able  to  explain? 

Mr.  Waxman.  If  I  have  time.  As  I  understand  it,  you  have  got 
2  years.  But  the  other  part  of  the  letter,  which  is  more  pertinent 
to  the  legislation,  is,  the  Governor  said,  you  probably  wrote  this  for 
him,  "USEPA  must  move  forward  immediately  to  establish  effective 
and  timely  national  standards  for  Federal  sources,  Federal 
operants,  California  from  regulating  many  significant  emission 
sources,  including  off  road  farm  construction  equipment,  new  loco- 
motives and  aircraft,"  and  then  the  rest  of  the  paragraph  goes  on 


90 

to  say,  let's  move  forward  on  those  Federal  regulations,  but  this 
legislation  would  stop  those  Federal  regulations  from  being  put 
into  effect. 

Mr.  Strock.  That  is  not  my  understanding,  Mr.  Waxman,  be- 
cause I  would  argue  it  fits  within  the  exemption  of  lowering  the 
overall  cost,  because  that  would  then  not  require  the  FIP  imple- 
mentation. 

Mr.  Waxman.  It  wouldn't  lower  overall  costs  in  light  of  this  legis- 
lation. This  legislation  would  stop  any  regulation  that  would  re- 
quire that  oflf-road  vehicles  have  to  use  antipollution  control.  It 
raises  costs  to  them. 

Mr.  Strock.  Even  if  that  were  correct,  Mr.  Waxman,  the  fact  is, 
EPA  already  I  believe  is  3  years  behind  in  those  regulations.  If  this 
will  help  speed  them  up,  that  will  be  great.  We  have  not  seen  it. 

In  fact,  part  of  our  concern  with  this  agreement  last  week  is  that 
it  appears  to  continue  to  put  them  on  a  very,  very  slow  track  on 
the  Federal  regulations,  extending  well,  well  past  tnis  moratorium. 
It  wouldn't  be  relevant  either  way. 

Mr.  Waxman.  What  concerns  me  is  that  on  the  one  hand  you  are 
saying  to  the  President — or  the  Governor  is  saying  to  the  Presi- 
dent, get  these  Federal  regulations  in  place  to  control  the  emissions 
from  these  sources  that  are  controlled  at  the  Federal  level,  move 
forward  immediately  because  the  State  needs  those  reductions  in 
emissions  so  that  you  can  achieve  your  overall  goals. 

Mr.  Strock.  Yes. 

Mr.  Waxman.  Yet  you  are  telling  us  that  the  Governor  would  like 
us  to  adopt  legislation  that  would  stop  regulations  from  going  into 
effect.  I  find  that  inconsistent. 

Mr,  Strock.  I  tried  to  explain  it.  I  can  go  back  through  it  piece 
by  piece.  It  is  not 

Mr.  Waxman.  It  is  based  on  your  belief  that  this  legislation 
would  not  stop  those  regulations;  is  that  correct? 

Mr.  Strock.  That  is  correct.  I  would  urge  that  strongly. 

Mr.  Waxman.  Let's  take  a  look  at  it.  Because  I  fear  it  does,  and 
if  it  does,  I  would  presume  you  would  be  against  that  part  of  the 
legislation. 

Mr.  Strock.  I  would  be  for  looking  at  the  wording. 

Mr.  Waxman.  Obviously  the  wording  is  all  that  is  important. 

Mr.  Strock.  But  that  is  the  process.  With  that,  Mr.  Waxman,  I 
feel  certain  people  of  goodwill  could  work  it  out. 

Mr.  McIntosh.  Mr.  Waxman,  would  you  yield  for  1  second? 

Mr.  Waxman.  Sure. 

Mr.  McIntosh.  Let  me  state  that  it  is  my  belief  that  as  we  go 
to  mark  up,  we  should  put  in  the  record  instances  such  as  this 
where  there  may  be  some  question  about  whether  a  regulation 
would  be  reducing  a  burden,  and  I  would  be  delighted  to  do  that 
to  clarify  it. 

Mr.  Waxman.  Lastly,  because  I  am  running  out  of  time,  in  a 
minute,  it  is  going  to  go  red;  that  is  why  I  am  hurrying.  What  is 
your  view  of  the  takings  provision  that  is  coming  down  the  pike  on 
this  Republican 

Mr.  Strock.  I  have  only  prepared  for  this  hearing.  I  am  not  fa- 
miliar with  that  to  comment  in  an  informed  way  today. 
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Mr.  Waxman.  It  would  require  the  government  to  pay  for  the  cost 
of  the  value  that  is  lost  when  there  is  a  regulation  that  reduces  the 
value  by  10  percent. 

Mr.  Strock.  I  really  would  have  to  study  it,  sir.  Again,  I  pre- 
pared for  this  hearing. 

Mr.  McIntosh.  The  time  of  the  gentleman  has  expired. 

Mr.  Strock.  Mr.  Chairman,  may  I  ask  one  question,  and  if  I  am 
out  of  order,  I  know  you  will  tell  me. 

I  take  great  issue  with  Mr.  Waxman's  characterization  of  Gov- 
ernor Wilson's  letter,  which  I  have  here.  Would  I  have  a  chance  to 
at  some  point  respond  to  that? 

Mr.  Waxman.  Mr.  Chairman,  I  think  he  should  be  given  an  op- 
portunity. I  rushed  him  because  I  had  limited  time,  but  maybe 
Members  would 

Mr.  McIntosh.  Yes.  I  am  sure  we  will  find  somewhere  in  our  ex- 
amination to  do  that. 

Mr.  Waxman.  I  did  ask  that  the  letter  be  put  in  the  record. 

Mr.  McIntosh.  Yes,  thank  you.  And  if  copies  could  be  made 
available  to  the  committee  Members,  that  would  be  helpful. 

John,  your  question  is  beginning? 

Mr.  Fox.  I  would  let  the  witness,  Mr.  Strock,  please  explain  now 
how  you  respond  on  that. 

Mr.  Strock.  Thank  you,  sir.  Just  to  make  the  point  on  page  2 
of  the  September  1,  1994  letter  that  Mr.  Waxman  kindly  has  put 
in  the  record,  I  would  point  out  that  first  it  makes  very  clear  that 
our  goal  is  to  have  the  1977  FIP,  not  the  1990  PIP,  the  1977  FIP 
reauirement  that  we  alone  face  because  of  an  extraordinary  set  of 
iudicial  circumstances,  to  have  that  removed  through  clarifying 
language — through  the  act  itself,  if  necessary. 

Barring  that,  it  goes  on  very  clearly,  EPA  should  make  every  at- 
tempt to  delay  promulgation — that  is  the  term  again.  Mr.  Fox,  I  ap- 
preciate being  allowed  to  raise  it.  Third,  it  says  if  none  of  that  hap- 
pens, please  at  least  delay  it.  Of  course  we  sought  every  way.  When 
a  gun  is  at  one's  head  and  they  tell  you  they  will  hold  it  for  a  day, 
you  accept  that,  but  you  don't  accept  the  gun. 

Mr.  Fox.  Let  me  ask  you  if  I  may  just  additionally,  with  regard 
to  your  comments  about  the  California  situation,  you  were  saying 
that  the  permitting  process  imposed  by  Washington  is  duplicative. 
Could  you  give  us  some  examples  so  that  we  could  be  highlighting 
it? 

Mr.  Strock.  Sure.  I  think  a  good  example  is — and  we  can  submit 
a  number  for  the  record  on  this,  if  I  might,  so  I  can  get  it  very  pre- 
cise. We  have  a  number  of  parts  of  the  Clean  Air  Act  that  we  be- 
lieve, through  administrative  improvements,  can  be  done  better, 
particularly  on  stationary  sources,  and  we  are  hopeful  that  the 
EPA,  which  has  begun  to  meet  with  various  States  on  this,  will  be 
receptive. 

Mr.  Fox.  You  can  submit  that  to  us  then? 

Mr.  Strock.  Yes. 

[The  information  referred  to  follows:] 

Memorandum— Air  Resources  Board 

To:  Mike  Kahoe,  Assistant  Secretary 
From:  James  D.  Boyd,  Executive  Oincer 
Date:  March  6,  1995 
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Subject:  NGA/ECOS  Comments  on  U.S.  EPA  Title  V  Proposal 

As  you  may  know,  Mr.  Ray  Menebroker,  Chief,  Project  Assessment  Branch,  Sta- 
tionary Source  Division  attended  the  United  States  Environmental  Protection  Agen- 
cy (U.S.  EPA)  meeting  where  the  latest  U.S.  EPA  proposal  for  revisions  to  Part  70 
regulations  were  hanoed  out  and  discussed.  We  believe  the  proposal  goes  a  long  way 
towards  meeting  our  needs.  The  issue  of  U.S.  EPA  objections  to  the  issuance  of  a 
permit  was  discussed  at  length.  In  its  proposal  U.S.  EPA  moves  all  the  administra- 
tive requirements  up  into  the  preconstruction  review  process.  In  California  most  of 
the  critical  discussions  are  made  early  in  the  process  and  therefore  this  proposal 
makes  sense.  The  U.S.  EPA  proposes  that  if  it  does  not  object  during  the 
precertification  review  process,  the  U.S.  EPA  will  not  veto  its  issuance  at  the  time 
of  Title  V  permitting. 

We  believe  the  proposal  represents  a  reasonable  attempt  by  U.S.  EPA  to  simplify 
the  process  for  revising  a  Title  V  permit. 

We  will  continue  to  work  with  U.S.  EPA  as  it  fiirther  develops  the  proposal.  See 
the  enclosed  fact  sheet  for  a  summary  of  our  responses  to  the  comments  supplied 
by  Mr.  Bob  Hodanbosi,  Ohio  Environmental  Protection  Agency,  dated  February  17, 
1995  on  the  three  attachments  to  his  memorandum. 

FACT  SHEET 

UPDATE  ON  TITLE  V  DEVELOPMENTS — MARCH  6,  1995 

•  Mr.  Bob  Hodanbosi,  Ohio  Environmental  Protection  Agency,  provided  a  Title  V  op- 
erating permit  program  update  on  February  17,  1995  to  the  NGA/ECOS  (National 
Governors  Association/Environmental  Council  of  the  States)  Permit  Workgroup  with 
three  attachments. 

•  Attachment  1 — In  his  letter,  Mr.  Hodanbosi  mentioned  a  major  concern  with  the 
United  States  Environmental  Protection  Agency  (U.S.  EPA)  document  titled  'Tart 
70  Permit  Revision  Discussion  Draft,"  dated  February  9,  1995. 

— The  concern  involves  the  U.S.  EPA's  veto  opportunity.  The  update  states  that 
there  are  two  opportunities,  the  first,  when  the  preconstruction  permit  is  issued 
and  second,  when  the  Title  V  permit  is  revised. 

— The  Air  Resources  Board  (ARB)  staff  does  not  agree  with  the  update  interpre- 
tation. We  believe  that  the  U.S.  EPA  can  announce  during  preconstruction  re- 
view intention  to  veto  the  subsequent  Title  V  permit  revision.  The  U.S.  EPA  can 
not  veto  the  preconstruction  permit  itself,  unless  the  permitting  authority  spe- 
cifically provides  for  U.S.  EPA  veto  at  that  time. 

— The  Onio  concern  may  arise  from  an  interpretation  that  an  intention  to  veto 
during  the  preconstruction  review  phase  in  essence  would  result  in  the  dis- 
approval 01  the  preconstruction  permit.  However,  we  believe  that  the 
preconstruction  permit  may  still  be  issued  in  spite  of  a  pending  veto  of  the  sub- 
sequent Title  V  permit  revision. 

•  Attachment  2 — U.S.  EPA  interim  final  rule  "Revisions  to  the  Administrative  Re- 

3uirements  and  Provisions  of  the  Clean  Air  Act  Section  105  Grant  Program,"  dated 
anuary  4,  1995. 

— We  support  the  U.S.  EPA's  interim  final  rule. 

— The  California  Environmental  Protection  Agency  sent  a  comment  letter,  dated 

February  6,  1995,  to  the  U.S.  EPA  concerning  the  rule.  A  copy  is  attached. 

•  Attachment  3 — U.S.  EPA  guidance  memorandum  titled  "Options  for  Limiting  the 
Potential  to  Emit  (PTE)  of  a  Stationary  Source  Under  Section  112  and  Title  V  of 
the  Clean  Air  Act  (Act),"  dated  January  25,  1995. 

— We  have  no  comments  concerning  the  guidance  memorandum. 

— The  guidance  memorandum  is  consistent  with  the  ARB  model  prohibitory  rule 

to  limit  potential  to  emit,  as  approved  by  the  U.S.  EPA  on  January  12,  1995. 


Ms.  Mary  D.  Nichols 

Assistant  Administrator 

Office  of  Air  and  Radiation 

United  States  Environmental  Protection  Agency 

401  M  Street,  S.W. 

Washington,  D.C.  20460 

Dear  Mary: 

Thank  you  for  your  recent  letter  requesting  our  comments  on  the  United  States 
Environmental  Protection  Agency's  (U.S.  EPA)  interim  final  rule,  "Revisions  to  the 
Administrative  Requirements  and  Provisions  of  the  Clean  Air  Act  Section  105  Grant 
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Program."  We  are  pleased  that  the  interim  final  rule  helps  to  ensure  that  states  and 
districts  have  suflicient  funding  to  carry  out  the  requirements  of  the  federal  Clean 
Air  Act  (Act). 

Previously,  we  were  concerned  that  California's  eight  lai-gest  districts  could  lose 
millions  of  dollars  per  year  in  section  105  grant  funds  when  their  Title  V  programs 
become  effective.  However,  the  U.S.  EPA's  revisions  to  the  105  grant  requirements 
should  enable  these  districts  to  maintain  their  current  air  quality  programs  while 
administering  their  Title  V  prop*ams.  The  section  105  grant  requirements  were  re- 
vised to  allow  the  states  and  districts  to  recompute  their  maintenance-of-effort  lev- 
els based  on  the  second  preceding,  rather  than  the  immediately  preceding,  fiscal 
year.  This  provision  is  beneficial  because  it  allows  existing  fees  ana  activities  to  be 
phased  out  of  105  grant  eligibility  according  to  the  phase-in  of  Title  V  implementa- 
tion. In  addition,  the  105  grant  requirements  were  revised  to  allow  the  states  and 
districts  to  waive  the  40  percent  cost-sharing  requirements  for  up  to  three  years 
from  the  date  of  initial  Title  V  program  approval.  This  provision  should  provide  suf- 
ficient time  for  the  districts  to  adjust  their  resource  allocations. 

Thank  you  again  for  the  opportunity  to  comment  on  the  U.S.  EPA's  revisions  to 
section  105  grant  requirements.  If  you  have  any  questions  regarding  this  letter, 
please  contact  Mr.  James  D.  Boyd,  Executive  Officer,  Air  Resources  Board,  at  (916) 
445-4383. 

Sincerely, 

James  M.  Strock. 


Memorandum— State  of  Ohio  Environmental  Protection  Agency 

To:  NGA/ECOS  Permit  Workgroup 

From:  Bob  Hodanbosi,  Chief,  Division  of  Air  Pollution  Control 

Date:  February  17,  1995 

Subject:  Title  V  Permit  Update 

I  wanted  to  update  you  on  some  recent  developments  associated  with  the  Title  V 
permit  program.  Mike  Trutna  from  U.S.  EPA  met  with  Jon  Trout  from  the  Louis- 
ville Air  Agency  and  I  to  discuss  further  administrative  changes  available  to  U.S. 
EPA  to  improve  the  implementation  of  Title  V. 

First,  attached  for  your  information,  is  the  latest  draft  EPA  proposal  on  revisions 
to  Title  V  permits  (attachment  1).  Although  this  revision  is  an  improvement  over 
the  August  28,  1994  proposal,  there  remains  several  concerns  with  this  draft.  The 
primary  one  being  that  for  major  permits  U.S.  EPA  will  have  two  opportunities  to 
override  a  state  decision;  first  when  the  construction  permit  is  issued  and  then 
when  the  Title  V  permit  is  revised  for  the  new  source.  After  the  source  has  been 
built  and  commenced  operation  is  not  the  time  to  second  guess  the  construction  per- 
mit. Please  review  the  attached  document  and  provide  me  with  your  comments  by 
February  23,  1995.  I  will  assemble  the  comments  and  relay  them  to  U.S.  EPA. 

On  another  front,  U.S.  EPA  is  planning  to  issue  a  Title  V  "white  paper"  in  March 
or  April  of  this  year.  The  purpose  of  the  document  will  be  to  attempt  to  clarify  a 
numoer  of  issues  that  have  been  raised  in  recent  months.  As  an  example,  simplify 
how  R&D  facilities  may  be  treated  under  Title  V  and  clarify  the  details  needed  in 
the  permit  application  along  with  many  of  the  issues  raised  by  the  NGA/ECOS.  As 
information  becomes  available  on  the  "white  paper",  it  will  Ije  shared  with  you.  Also, 
if  you  are  not  aware,  U.S.  EPA  has  met  two  of  the  commitments  in  the  NGA/ECOS 
issue  paper. 

U.S.  EPA  has  issued  a  Federal  Register  notice  that  allows  Title  V  monies  to  be 
used  for  a  105  match  for  an  additional  three  years.  It  is  not  a  total  solution,  but 
it  takes  the  pressure  ofT  for  the  next  few  years  (attachment  2). 

U.S.  EPA  has  also  issued  the  promised  Potential  to  Emit  (PTE)  guidance  on  Janu- 
ary 25,  1995  (attachment  3).  Again,  U.S.  EPA  is  willing  to  further  clarify  this  menio 
to  make  more  sense  out  of  PTE.  Please  relay  to  me  any  comments  you  have  on  this 
item. 

Again,  thank  you  for  your  help  and  feel  free  to  call  me  if  you  have  any  questions. 


Air  Resources  Board  Staff  Review  of  NGA/ECOS  Title  V  Issue  Paper- 
February  14,  1995 

The  Air  Resources  Board  (ARB)  staff  has  reviewed  the  National  Governors  Asso- 
ciation/Environmental Council  of  the  States  (NGA/ECOS)  Title  V  Issue  Paper  dated 
Februaiy  2,  1995.  We  agree  with  the  general  principles  stated  on  page  3  of  the  Issue 
Paper.  We  are  providing  the  following  comments  concerning  the  specific  issues. 
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ISSUE  i:  POTENTIAL  TO  EMIT/APPUCABLE  SOURCE  DETERMINATION 

•  This  issue  is  significant  in  California. 

•  We  aCTee  with  the  proposed  solution. 

•  The  United  States  Environmental  Protection  Agency  (U.S.  EPA)  has  provided  the 
referenced  guidance  document  on  January  25,  1995.  However,  some  issues  remain 
regarding  hazardous  air  pollutants.  One  issue  concerns  whether  fugitive  emissions 
of  nazaraous  air  pollutants  should  be  counted  when  determining  potential  to  emit, 
such  as  pesticide  emissions  in  agricultural  operations.  Another  issue  concerns  ex- 
actly when  a  voluntary  emissions  limit  can  be  used  to  avoid  triggering  the  require- 
ments of  an  emission  standard  for  a  hazardous  air  pollutant. 

ISSUE  2:  TITLE  V  MINOR  NEW  SOURCE  REVIEW  PERMITS/PUBUC  PARTICIPATION  IN 

PERMirriNG 

•  This  issue  is  significant  in  California. 

•  We  agree  with  the  proposed  solution. 

•  The  ARB  staff  is  actively  involved  with  other  states  in  discussions  with  the  U.S. 
EPA  on  the  supplemental  proposed  rule.  It  appears  that  the  U.S.  EPA  solution  to 
be  proposed  will  address  many  of  our  concerns. 

ISSUE  3:  GENERAL  REQUIREMENTS  FOR  TITLE  V 

•  This  issue  is  significant  in  California. 

•  We  agree  with  the  proposed  solution,  since  originally  it  was  our  proposal. 

•  Recent  discussions  with  U.S.  EPA  staff  indicate  that  they  are  proceeding  with  the 
stated  U.S.  EPA  commitment. 

ISSUE  4:  PERMIT  TERM  AND  PERMIT  ISSUANCE  TIMING 

•  This  is  not  a  major  issue  in  California. 

•  We  are  neutral  on  the  proposed  solution. 

•  We  agree  with  the  stated  U.S.  EPA  commitment  to  examine  how  reissuance  of  the 
initial  permit  can  be  accomplished  easier.  The  process  for  permit  renewal  should  be 
simple  if  there  is  no  change  to  the  previous  permit. 

ISSUE  5:  INSIGNIFICANT  SOURCES 

•  This  issue  is  significant  in  California. 

•  We  agree  with  the  proposed  solution. 

•  We  agree  with  the  stated  U.S.  EPA  commitment. 

ISSUE  6:  SECTION  112(R)  RISK  MANAGEMENT  PLANS 

•  This  issue  is  significant  in  California. 

•  We  agree  with  the  proposed  solution. 

•  We  agree  with  the  stated  U.S.  EPA  commitment. 

ISSUE  7:  PERIODIC/ENHANCED  MONITORING  REQUIREMENTS 

•  This  issue  is  significant  in  California. 

•  We  agree  in  general  with  the  proposed  solution,  in  particular,  that  the  state 
should  prescribe  the  methods  of  compliance,  averaging  time,  and  frequency  of  re- 

Sorting  for  sources  regulated  by  the  SIP.  However,  we  do  not  agree  with  utilizing 
fSPS  as  guidelines  for  meeting  enhanced  monitoring  requirements. 

•  We  have  not  fully  evaluated  the  U.S.  EPA's  supplemental  rulemaking. 

ISSUE  8:  TITLE  V  MONIES  FOR  105  MATCH 

•  This  issue  is  significant  in  California. 

•  We  agree  with  the  proposed  solution. 

•  We  agree  with  the  U.S.  EPA  commitment.  The  Januaiy  4,  1995  Federal  Register 
notice  did  address  the  districts'  concerns. 

ISSUE  9:  TITLE  V  APPLICABILITY  TO  SMALL  MACT  SOURCES 

•  This  issue  is  significant  in  California. 

•  We  agree  with  the  proposed  solution. 

•  We  agree  with  the  stated  U.S.  EPA  commitment.  More  recent  MACT  standards 
have  kept  small  sources  out  of  the  Title  V  program. 

ISSUE  10:  TECHNICAL  ASSISTANCE  FROM  U.S.  EPA 

•  This  issue  is  significant  in  California. 
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•  We  agree  with  the  proposed  solution.  We  provided  the  examples  listed. 

•  We  still  have  a  concern  with  this  issue  since  the  U.S.  EPA  statement  does  not 
provide  any  definite  commitment.  It  is  not  clear  how  the  U.S.  EPA  will  resolve  this 
issue. 

ISSUE  11:  ADDITIONAL  ITEMS  TO  PROVIDE  FOR  AN  IMPROVED  TITLE  V  PERMIT 
PROGRAM— COMPLLVNCE  ADVISORY  PANEL 

•  This  issue  is  significant  in  California. 

•  We  agree  with  the  proposed  solution,  since  originally  it  was  our  proposal. 

•  We  agree  with  the  stated  U.S.  EPA  commitment. 

ISSUE  12:  NON-EXISTENT  OR  CHANGING  U.S.  EPA  GUIDANCE  ON  TITLE  V  PERMITTING 

ISSUES 

•  This  issue  is  significant  in  California. 

•  We  agree  with  the  proposed  solution,  since  originally  it  was  our  proposal. 

•  We  agree  with  the  stated  U.S.  EPA  commitment. 

ISSUE  13:  INADEQUATE  RESOURCES  DEVOTED  TO  THE  DEVELOPMENT  OF  MACT 

STANDARDS 

•  This  issue  is  significant  in  California. 

•  We  agree  with  the  proposed  solution. 

•  We  agree  with  the  stated  U.S.  EPA  commitment. 


Memorandum— State  of  Ohio  Environmental  Protection  Agency 

To:  STAPPA/ALAPC  Permit  Workgroup 

From:  Bob  Hodanbosi,  Chief,  Division  of  Air  Pollution  Control 

Date:  February  2,  1995 

Subject:  NGA/ECOS  Title  V  Issue  Paper 

Attached  you  will  find  the  NGA/ECOS  issue  paper  on  Title  V  along  with  a  sum- 
maiT  of  the  EPA  commitments  on  each  specific  issue.  This  package  has  been  sent 
to  U.S.  EPA  for  their  review  and  concurrence.  As  we  move  to  a  resolution  on  these 
items,  I  will  provide  you  with  information  on  a  routine  basis  and  ask  for  your  com- 
ments, when  appropriate. 

Please  call  me  if  you  have  any  questions  at  (614)  644-2270. 

NGA/ECOS 
title  V  issue  paper 

In  December  of  1994,  the  National  Governors  Association  (NGA)  convened  a  con- 
ference call  of  states  to  identify  those  areas  under  the  Clean  Air  Act  in  which  the 
governors  are  seeking  more  flexibility,  both  administratively  and  legislatively.  The 
U.S.  EPA  has  recently  announced  their  intent  to  revisit  flexibility  under  the  Clean 
Air  Act  and  related  regulations.  This  paper  addresses  the  Title  V  permit  program 
issues  and  proposed  solutions. 

Title  V  is  a  federally  mandated,  state  imolemented  comprehensive  air  quality  op- 
erating permit  program  with  EPA  enforceaoility  and  oversight.  Title  V  of  the  Clean 
Air  Act  Amendments  of  1990  established  the  legislative  authority  for  the  Title  V  op- 
erating permit  program.  It  is  an  extremely  significant  change  to  many  existing  air 
pollution  control  programs  in  the  nation.  It  is  believed  that  Title  V  is  the  product 
of  those  in  EPA  that  wanted  to  have  a  NPDES  (Water  Permit)  permit  program  for 
Air  and  to  regulate  air  emissions  much  in  the  same  manner  as  water  pollution  and 
hazardous  waste.  Such  a  discussion  can  be  found  in  56  Federal  Register  21713  (May 
10,  1991).  "The  new  Title  V  of  the  Act  introduces  an  operating  permits  program  gen- 
erally modeled  after  the  NPDES  program  ..."  In  addition.  Title  V  Resource  Con- 
servation and  Recovery  Act,  both  of  which  have  permit  requirements."  [56  FR 
21713]  This  basis  for  the  existence  of  Title  V  began  to  fracture  when  such  reasoning 
was  made  available  for  public  comment.  The  promulgated  version  of  the  Title  V  reg- 
ulations (40  CFR  part  70—57  Federal  Register  32260  (July  21,  1992)  stated  that, 
".  .  .  EPA  recognizes  the  significant  dissimilarities  between  Title  V  and  NPDES 
and  that  NPDES  precedent  should  not  be  presumed  binding  for  purposes  of  decision 
made  in  the  implementation  process  for  the  Title  V  program."  Subsequent  work  to 
mend  such  a  flawed  basis  have  not  proven  fruitful. 

While  Title  V  does  introduce  an  operating  permits  program  in  the  Clean  Air  Act, 
EPA  did  recognize  the  fact  that  many  State  and  Local  air  quality  agencies  had  al- 
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ready  been  issuing  air  quality  of>erating  permits  (based  on  state/local  rules)  for  a 
number  of  years.  In  56  FR  21713, 

While  to  date  there  has  not  been  an  express  Federal  requirements  that 
States  have  an  operating  permit  program  for  air  .  .  .  [many  State  and 
Local  programs  issue  operating  permits  based  on  state/local  rules  (i.e.,  is- 
sued to  construction  projects,  address  new  and  existing  sources,  requires  re- 
newal of  permits  periodically)].  .  .  Many  of  these  programs  appear  to 
match  closely  the  intent  of  Title  V  in  that  they  have  the  basis  components 
required  by  Title  V  for  issuing  permits,  collecting  fees,  providing  for  public 
participation,  reopening  permit,  and  issuing  permits  for  a  fixed  term.  The 
part  70  regulations  have  been  designed  to  minimize  the  disruption  to  cur- 
rent State  efforts  .  .  ." 

Since  the  State/Local  air  operating  permit  programs  already  existing  (1991  time 
frame  of  56  FR)  "match  closely  the  intent  of  Title  V,  why  was  the  enacted  version 
of  Title  V  in  1990  so  different?  Title  V  does  not  appear  to  reflect  the  design  of  the 
general  operating  permit  program  that  was  already  in  place  in  many  State  and 
Local  air  quality  districts.  As  a  result,  EPA  managed  to  take  existing  state  systems 
that  were  not  broken,  and  replace  them  with  a  monstrous  permit  program  under 
Title  V.  Title  V  is  loaded  with  overbearing  requirements  for  both  State  and  the  reg- 
ulated industries  and  diverges  from  allowing  for  the  existence  of  any  flexibility 
whatsoever.  Flexibility  for  a  permitting  agency  to  minimize  disruption  to  their  cur- 
rent operating  permits  program  does  not  exist  with  Title  V.  Flexibility  for  industry 
to  even  compete  in  the  open  market  has  been  removed  with  the  requirements  im- 
posed on  them  as  a  result  of  Title  V. 

Transition  from  an  agency's  current  operating  permit  program  to  a  Title  V  pro- 
gram with  minimal  disruption  has  been  expected  from  the  Federal  government's 
viewpoint  and  such  logic  has  even  been  stated  in  Federal  Register  citations  referring 
to  Title  V.  On  the  contrary,  extreme  divergence  has  occurred  from  such  a  perceived 
transition  and  the  Federal  government  needs  to  remove  their  "rose  colored  glasses" 
and  view  the  beast  they  developed.  In  part,  divergence  exists  as  a  result  of  the  fol- 
lowing Issues:  (1)  Inability  to  conform  with  Federal  Rules;  (2)  Insignificant  activi- 
ties; (3)  State  Discretion;  (4)  Lake  of  understanding  Title  V;  (5)  Non-vague  defini- 
tions of  key  terms;  (6)  Applicability  Issues;  (7)  Operating  flexibility;  (8)  Permit  revi- 
sion procedures;  (9)  Reportability — The  requirement  that  a  Title  V  facility  must  re- 
fiort  everything  about  everything;  (10)  Compliance  assurance  and  monitoring;  (11) 
ssuance  time  line;  (12)  Synthetic  Minor  Permits;  (13)  Permit  renewal  time  line. 
These  issues  will  be  elaborated  on  in  the  following  pages. 

Because  of  the  complexity  of  the  issues  with  Title  V,  basic  principles  have  been 
developed  to  use  as  a  guide  to  future  action  by  U.S.  EPA. 

Principles 

1.  U.S.  EPA  changes  should  be  to  provide  simplification  instead  of  complexity. 

2.  U.S.  EPA  should  be  striving  to  develop  a  stable,  workable  system  that  covers  the 
minimum  number  of  sources. 

3.  U.S.  EPA  should  provide  minimum  structural  requirements  for  a  Title  V  system 
allowing  states  the  maximum  flexibility  to  meet  the  basic  standards. 

4.  States  recognize  the  need  for  the  opportunity  for  public  input.  However,  any  pub- 
lic conmient  program  that  is  developed  must  not  restrict  the  ability  of  the  regulated 
community  to  perform  minor  emission  changes  in  a  timely  manner. 

5.  U.S.  EPA  should  recognize  that  many  states  have  over  twenty  years  of  experience 
in  running  operating  permit  programs.  Instead  of  developing  permit  programs  from 
Washington  (or  Durham),  that  are  force  fed  to  all  states,  U.S.  EPA  should  use  state 
programs  as  an  example  to  build  a  workable  Title  V  program. 

The  following  issues  have  been  identified  by  the  states  as  necessary  to  operate 
an  efliective  and  efficient  Title  V  permit  program: 

Issue  1:  Potential  to  Emit/Applicable  Source  Determinations. 

The  definition  of  "potential  to  emit"  determines  major  sources  under  Title  V.  The 
definition  mandates  that  a  source  use  as  a  potential  to  emit  for  every  air  pollutant, 
including  hazardous  air  pollutants,  calculating  that  the  source  operates  24  hours  a 
day,  365  days  a  year,  without  anv  controls.  Using  this  definition,  every  gas  station, 
or  person  with  a  spray  gun  would  have  the  potential  to  emit  of  greater  than  10  tons 
of  hazardous  air  pollutants,  and  therefore  would  have  to  be  regulated  under  Title 
V.  But  common  sense  dictates  that  this  is  just  not  the  case,  people  don't  open  spray 

funs  and  let  them  blow  paint  for  8760  hours  per  year,  and  regulating  them  as  such 
rings  1000s  of  sources  into  the  Title  V  program  needlessly.  Rlany  states  will  be  ex- 
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f>ending  much  time  and  effort  to  develop  "federal  enforceable"  terms  and  conditions 
or  sources  that  will  never  exceed  the  major  source  threshold  on  an  actual  basis. 
Solution:  In  order  to  determine  whether  or  not  a  facility  must  apply  for  a  Title 

V  permit,  sources  should  be  allowed  flexibility  to  use  the  pnysical  or  operational  re- 
strictions inherent  in  the  operation  of  a  source.  States  should  be  given  the  authority 
to  exercise  technical  judgement  on  the  adequacy  of  the  sources  submittal.  If  the 
state  can  issue  either  a  state  operating  permit  or  administrative  orders  that  limit 
the  sources  operation  to  less  than  the  major  source  threshold,  that  should  be  suffi- 
cient for  U.S.  EPA's  needs.  U.S.  EPA  should  use  the  approach  used  by  California 
as  a  starting  point  for  further  changes  applicable  to  all  states.  After  all,  if  a  source 
operates  above  the  major  source  thresholds,  U.S.  EPA  always  has  the  ability  to  com- 
mence an  enforcement  action  against  the  facility. 

EPA  Commitment:  U.S.  EPA  will  issue  additional  guidance  to  states  that  will  pro- 
vide alternatives  to  calculating  "potential-to-emit"  oased  upon  the  nature  of  the 
source  and  the  actual  emissions  versus  major  source  threshold.  U.S.  EPA  will  use 
the  California  approach  as  an  example  for  limiting  the  "potential  to  emit". 

Completion  Date: 

Issue  2:  Title  V  Minor  New  Source  Review  Permits/Public  Participation  in  Permit- 
ting 

Many  state  programs  reauire  small  emission  sources  to  obtain  a  state  construction 
permit.  Some  EPA  staff  oelieve  that  all  of  these  minor  changes  must  also  go 
through  a  comprehensive  Title  V  review  and  then  be  enforceable  by  the  federal  gov- 
ernment. This  approach  penalizes  the  states  with  the  most  comprehensive  minor 
new  source  review  programs. 

Solution:  U.S.  EPA  should  stick  with  major  new  source  review  and  let  the  states 
handle  minor  new  source  permit  without  federal  involvement.  These  small  changes 
can  be  incorporated  into  a  Title  V  permit  as  an  administrative  change  without  a 
formal  review  and  comment  procedure. 

The  most  effective  time  for  public  input  on  changes  to  a  facility  is  during  the  con- 
struction phase.  This  does  not  mean,  however,  that  every  minor  change  warrants 
a  public  hearing.  U.S.  EPA  should  recognize  that  sources  that  have  completed  public 
participation  requirements  in  the  preconstruction  phase  should  be  adequate  for  Title 

V  purposes.  For  smaller  and  insignificant  emissions  changes,  notification  to  EPA 
and  the  public  after  the  permit  is  processed  should  be  suuicient  (without  a  source 
permit  shield).  If  it  can  be  pointed  out  that  the  permit  agency  did  not  issue  compli- 
ance with  all  applicable  regulations,  the  permit  should  oe  re-opened,  but  only  for 
that  basis. 

EPA  Commitment:  U.S.  EPA  will  issue  a  Supplemental  Proposed  Rule  in  the  Fed- 
eral Register  sometime  in  February  that  will  attempt  to  simplify  the  latest  proposal. 
Completion  Date: 

Issue  3:  General  Requirements  for  Title  V 

U.S.  EPA  current  approach  has  been  to  develop  prescriptive  rules  for  the  oper- 
ations of  Title  V  permit  program.  Many  states  with  existing  programs  will  need  to 
substantially  mooify  the  existing  program  structure  to  meet  Title  V  requirements. 
This  is  a  burden  on  many  states  and  does  not  recognize  the  successful  workings  of 
many  state  operating  permit  programs. 

Solution:  Develop  performance  criteria  for  Title  V  programs,  if  criteria  are  met, 
program  is  approved.  U.S.  EPA  should  not  require  exact  conformance  with  its  pre- 
scriptive regulations  (e.g.,  regulations,  source  test  procedures,  monitoring  and  rec- 
ordkeeping requirements). 

EPA  Commitment:  In  future  rules,  related  to  Title  V,  EPA  will  try  to  be  more 
general  less  specific  and  more  Hexible  on  the  operation  of  a  Title  V  permit  program. 

Completion  Date: 

Issue  4:  Permit  Term  and  Permit  Issuance  Timing 

The  Act  now  specifies  the  length  of  a  Title  V  permit  to  be  five  years.  For  sources 
that  continue  to  be  in  compliance  or  do  not  have  any  new  applicable  requirements, 
this  is  a  waste  of  time  ana  money  for  all  involved.  Further,  states  are  required  to 
review  and  issue  all  of  the  Title  V  permit  applications  within  three  years.  This  is 
an  unrealistic  expectation. 

Solution:  Extend  the  permit  term  of  Title  V  unless  the  state  determines  that  the 
permit  needs  to  be  reopened  as  a  result  of  a  new  requirement  and  allow  states  up 
to  five  years  to  issue  the  first  round  of  permits. 

EPA  Commitment:  The  Clean  Air  Act  specifies  the  five  year  term  so  that  there 
is  not  much  flexibility  related  to  the  permit  term.  U.S.  EPA  will  examine  ways  to 

grovide  more  time  to  states  for  the  first  round  of  permit  review  and  issuance.  U.S. 
PA  will  examine  how  reissuance  of  the  initial  permit  can  be  accomplished  easier. 
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Completion  Date: 
Issue  5:  Insignificant  Sources 

Many  states  have  very  low  or  no  application  cutofTs  for  emission  requirements  or 
state  permitting  requirements.  This  can  cause  entities  and  states  to  spend  resources 
on  the  coverage  of  Title  V  permits  to  insignificant  sources. 

Solution:  Althourfi  States  may  develop  exemptions  for  insignificant  air  contami- 
nant sources  from  Title  V,  U.S.  EPA,  in  conjunction  with  the  states,  should  develop 
a  list  of  insignificant  air  contaminant  sources  that  could  be  approved  automatically. 
States  should  be  provided  with  criteria  so  that  additional  source  categories  could  be 
excluded  if  the  criteria  was  met. 

EPA  Commitment:  U.S.  EPA  plans  to  work  with  states  to  develop  a  list  of  "insig- 
nificant sources  and  activities".  EPA  would  issue  a  draft  for  comment  prior  to  the 
finalization  of  any  guidance. 

Completion  Date: 

Issue  6:  Section  112  (r)  Risk  Management  Plans 

OSWER  is  currently  the  part  of  EPA  developing  these  program  regulations  and 
requirements.  It  appears  that  what  they  are  considering  is  unduly  detailed  and 
manpower-intensive,  both  for  the  affected  sources  as  well  as  the  permitting  agen- 
cies. There  is  also  a  consideration  by  some  EPA  stafi"  that  the  Title  V  monies  should 
be  used  for  the  review  of  the  1 12  (r)  submittal. 

Solution:  The  initial  requirement  for  states  reviewing  Title  V  permits  should  be 
for  a  good  faith  effort  from  sources  to  the  States  and  EJPA.  States  would  only  have 
to  certify  that  a  risk  management  plan,  covering  all  known  significant  emissions, 
has  been  submitted. 

The  review  of  the  112(r)  submittal  is  a  responsibility  of  the  federal  government. 
Title  V  monies  should  be  used  for  Title  V  permit  issuance  not  emergency  response 
programs.  If  the  federal  government  would  like  states  to  review  112(r)  submittals, 
then  additional  funding  to  states  should  be  provided. 

EPA  Commitment:  OAQPS  is  working  with  OSWER  to  scale  back  the  original  dis- 
cussion on  the  states'  obligation  under  this  program. 

Completion  Date: 

Issue  7:  Periodic/Enhanced  Monitoring  Requirements 

U.S.  EPA  has  proposed  a  series  of  complex  burdensome  regulations  known  as  "en- 
hanced monitoring".  This  proposal  requires  facilities  to  install  emission  monitoring 
equipment  on  a  number  of  individual  emission  units  with  small  emission  potential. 
The  proposal  also  requires  the  installation  of  emission  monitoring  equipment,  devel- 
opment of  quality  assurance  procedures,  and  the  reporting  of  data  to  the  states. 
Further,  U.S.  EPA,  through  these  requirements,  is  requiring  that  its  interpretation 
of  the  rules  on  continuous  compliance  must  be  met. 

Solution:  U.S.  EPA  should  scale  back  the  program  to  only  sources  that  are  major 
based  on  criteria  pollutants.  U.S.  EPA  should  utilize  the  NSPS  as  guidelines  for 
methods  of  meeting  enhanced  monitoring  requirements  for  source  categories  covered 
by  an  NSPS.  Finally,  U.S.  EPA  should  allow  the  state  prescribe  the  methods  of  com- 
pliance, averaging  time,  and  frec^uency  of  reporting  for  sources  regulated  by  the  SIP. 

EPA  Conmiitment:  U.S.  EPA  issued  a  supplemental  rulemaking  on  December  28 
to  address  some  of  the  concerns. 

Completion  Date: 

Issue  8:  Title  V  Monies  for  105  Match 
The  current  interpretation  of  the  ability  to  match  105  grant  money  with  funds 

fathered  through  the  operating  permit  program  fee  also  needs  to  be  rethought.  The 
IPA  has  determined  that  funds  received  for  through  the  operating  permit  program 
can  not  be  used  as  match  money  for  105  grant  purposes.  EPA  must  recognize  that 
this  will  greatly  impact  some  programs,  and  must  be  more  flexible  in  its  interpreta- 
tion. 

Solution:  The  EPA  must  work  closely  with  states  to  assure  that  they  will  receive 
adequate  federal  funding. 

EPA  Commitment:  ITS.  EPA  has  issued  additional  guidance  that  allows  up  to 
three  years  for  states  to  continue  to  use  105  monies  as  a  match  for  federal  funds. 
A  Federal  Register  notice  was  issued  January  4,  1995  that  incorporates  this  concept. 
Completion  Date: 

Issue  9:  Title  V  Applicability  to  Small  MACT  Sources 

Another  example  is  regulating  many  small  businesses  under  Title  V,  which  re- 
quire very  extensive  operating  permits.  For  example,  neighborhood  dry  cleaners 
which  are  regulated  under  Section  112  of  the  Act,  Hazardous  Air  Pollutants  are  in 
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the  same  program  that  Congress  has  intended  for  large  facilities  subject  to  many 
air  standards.  There  is  no  need  to  burden  the  Title  V  program  with  these  facilities, 
further  there  is  no  need  for  small  sources  such  as  dry  cleaners  to  be  included  in 
a  program  as  comprehensive  as  Title  V. 
Solution:  Limit  the  application  of  program  to  major  sources  as  defined  under  Title 

V  (criteria  pollutants)  and  Title  III  (toxic  pollutants)  under  the  Act. 

EPA  Commitment:  U.S.  EPA  plans  to  keep  small  sources  out  of  the  Title  V  pro- 
gram by  identifying  specific  thresholds  within  the  MACT  promulgation. 
Completion  Date: 

Issue  10:  Technical  Assistance  from  U.S.  EPA 
U.S.  EPA  have  not  been  responsive  to  the  state  needs  to  operate  an  effective  Title 

V  program. 

Solution:  The  following  list  are  examples  where  U.S.  EPA  could  improve  the  work- 
ing of  the  Title  V  program. 

A.  Improve  communication  between  various  groups  in  U.S.  EPA  in  order  to 
avoid  conflicting  information  on  interpretation  of  federal  requirements  (e.g.. 
Title  III  vs.  Title  V). 

B.  Respond  promptly  to  formal  requests  for  interpretations  of  federal  require- 
ments (e.g.,  request  regarding  field  application  of  pesticides). 

C.  Review  and  approve  local/state  prohibitory  rules  for  inclusion  into  the  State 
Implementation  Plan  (SIP)  as  quickly  as  possible.  This  would  avoid  the  need 
to  put  outdated  SIP  requirements  in  Title  V  permits. 

D.  Minimize  the  administrative  burden  on  local/state  permitting  authorities 
(e.g.,  reporting  requirements  and  data  submittal). 

EPA  Commitment:  It  is  the  desire  of  U.S.  EPA  to  develop  an  improved  system 
of  communication  with  the  states  and  is  willing  to  discuss  with  the  states  the  for- 
mat for  such  information  exchanges. 

Completion  Date: 

Issue  11:  Additional  items  to  provide  for  an  improved  Title  V  permit  program. 

Solution:  Make  optional  the  needs  for  a  Compliance  Advisory  Panel  in  states  that 
already  have  an  effective  small  business  assistance  program. 

EPA  Commitment:  U.S.  EPA  will  examine  the  statute  to  determine  whether  there 
is  any  flexibility. 

Completion  Date: 

*  The  following  item  has  been  raised  by  states  related  to  Title  V  but  is  also  being 
addressed  by  another  NGA/ECOS  position  paper. 

Issue  12:  Non-existent  or  Changing  EPA  Guidance  on  Title  V  Permitting  Issues. 

When  a  State  program  is  approved,  that  State  and  its  sources  must  immediately 
start  dealing  with  a  number  of  Title  V  related  matters  [112(g)  enhanced  monitoring, 
periodic  monitoring,  etc.],  even  though  final  or  usable  EPA  guidance  will  not  be 
available. 

Solution:  Eliminate  federal  requirements  to  implement  U.S.  EPA  regulations  prior 
to  their  final  promulgation.  If  implementation  is  required  by  federal  law,  accept  the 
state  actions  taken  in  these  undefined  areas. 

EPA  Commitment:  U.S.  EPA  plans  to  issue  a  Federal  Register  notice  that  will 
state  than  under  112  (g)  states  will  not  have  to  implement  a  program  until  U.S. 
EPA  issues  final  112(g)  requirements. 

Completion  Date: 

**  The  following  item  has  been  raised  by  states  although  not  related  to  Title  V,  and 
not  being  addressed  by  another  NGA/ECOS  position  paper. 

Issue  13:  Inadequate  Resources  Devoted  to  the  Development  of  MACT  Standards 

The  apparent  lack  of  resources  at  the  national  EPA  level  is  troubling,  especially 
in  the  area  of  developing  Maximum  Achievable  Control  Technology  (MACT)  stand- 
ards. The  EPA  has  orally  expressed  concern  that  they  will  not  be  able  to  meet  their 
requirements  under  the  Act  to  develop  standards  to  all  of  the  Hazardous  Air  Pollut- 
ants. This  will  force  states  to  develop  individual  MACT's  for  sources  until  the  EPA 
has  developed  a  national  standard.  This  will  result  in  confusion  and  inconsistency, 
with  a  possibility  of  hundreds  of  different  MACT's  for  the  same  source  category. 

Solution:  The  EPA  should  allocate  adequate  resources  to  develop  the  standards 
as  mandated  by  the  Act. 

EPA  Commitment:  U.S.  EPA  is  aware  of  this  issue  and  will  attempt  its  best  eflbrt 
to  avoid  having  the  "hammer"  provisions  become  effective. 

Completion  Date: 
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Briefing  Paper  Title  V  Issues— February  27,  1995 

Potential  to  Emit 

Because  of  the  unworkable  federal  definition  of  "potential  to  emit"  based  on  maxi- 
mum capacity  and  used  to  identify  "major"  sources,  40,000  sources,  mostly  small 
sources,  could  be  subject  to  Title  V  program  recjuirements.  U.S.  EPA  approval  of  a 
"prohibitory  rule"  to  limit  the  potential  to  emit  of  small  sources  will  reduce  the 
number  of  sources  subject  to  Title  V  to  less  than  3,000. 

Agricultural  Production  Exemption 

Title  V  does  not  accommodate  the  permit  exemption  under  State  law  for  "major" 
agricultural  production  sources.  Therefore,  major  agricultural  production  sources 
will  eventually  be  required  to  obtain  Title  V  permits.  The  state  exemption  will  need 
to  be  removed  for  these  sources  in  order  to  comply  with  Title  V  requirements.  This 
could  be  a  major  problem  for  California. 

Fugitive  Emissions  from  Agricultural  Production  Sources 

It  is  not  clear  whether  fugitive  hazardous  air  pollutants  (HAPs),  notably  pes- 
ticides, should  be  counted  toward  the  emissions  of  a^cultural  production  sources. 
Including  such  emissions  would  make  many  more  agricultural  production  sources  to 
be  "major"  for  HAPs  and  thus  subject  to  Title  V  reauirements.  We  wrote  asking  for 
U.S.  EPA  option  and  have  not  received  a  response,  (letter  attached) 

Military  Base  Major  Source 

Military  bases  may  contain  many  different  sources  with  confusing  and  overlap- 
ping functions  and  responsibilities.  Conversion  to  civilian  use  may  place  new  and 
unwanted  Title  V  responsibilities  on  the  military.  Bases  scheduled  to  be  closed  will 
still  need  to  apply  for  Title  V  permits  if  closure  does  not  fully  occur  before  applica- 
tion deadlines. 

Duplicative,  Less-Stringent,  and  Conflicting  Permit  Terms 

The  U.S.  EPA  requires  all  federal  requirements  to  be  included  in  the  permit,  even 
when  they  are  not  consistent  with  otner  federal  or  state  requirements.  We  rec- 
ommend that  the  U.S.  EPA  allow  flexibility  to  state/local  agencies  to  include  the 
most  stringent  requirement  as  determined  by  the  state/local  agency  and  to  only  ref- 
erence the  less  stringent  requirements.  The  U.S.  EPA  has  provided  a  response  to 
this  issue,  but  it  only  resolves  a  small  portion  of  the  problem. 

Title  V  Applicability  to  Small  Maximum  Achievable  Control  Technology  (MACT) 
Sources 
The  U.S.  EPA  has,  in  some  MACT  standards,  required  that  nonmajor  sources  get 
Title  V  permits.  This  is  to  ensure  that  the  states  enforce  the  standards.  In  Califor- 
nia, since  state  law  mandates  the  enforcement  of  MACT  standards  upon  promulga- 
tion, U.S.  EPA  is  needlessly  subjecting  these  sources  to  Title  V. 

Basis  for  Title  V  Permits 

The  U.S.  EPA  wants  Title  V  permits  to  be  constructed  based  on  all  previous 
preconstruction  permits  (A/Cs).  In  California,  we  want  to  use  existing  operating  per- 
mits as  the  basis  for  constructing  Title  V  permits.  These  operating  permits  are 
based  on  all  the  A/Cs  previously  issued,  and  in  a  lot  of  cases  there  is  no  record  of 
A/Cs  issued  years  and  years  ago. 

Redundant  Compliance  Requirements 

The  U.S.  EPA  requires  redundant  federal  testing,  monitoring,  recordkeeping,  and 
reporting  requirements.  We  recommend  that  the  U.S.  EPA  accept  existing  state/ 
local  testing,  monitoring,  recordkeeping,  and  reporting  requirements  as  fulfilling 
Title  V  requirements.  We  also  recommend  that  the  U.S.  EPA  not  require  rigorous 
equivalency  demonstrations  for  state/local  requirements. 


Memorandum— Air  Resources  Board 

To:  John  D.  Dunlap,  III,  Chairman 
From:  James  D.  Boyd,  Executive  Officer 
Date:  February  7,  1995 
Subject:  Additional  Title  V  Issues 

In  response  to  your  request  for  additional  Title  V  issues  that  were  not  addressed 
in  the  Nfational  (jovemors'  Association/Environmental  Council  of  States  issue  paper, 
I  am  enclosing  suggestions  for  administrative  fixes  to  improve  Title  V  implementa- 
tion. These  administrative  fixes  would  not  require  amendments  to  the  federal  Clean 
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Air  Act  because  they  are  within  the  administrative  authority  of  the  United  States 
Environmental  Protection  Agency  (U.S.  EPA). 

Please  let  me  know  if  you  nave  any  questions  regarding  this  matter. 

CALIFORNIA  AIR  RESOURCES  BOARD — ADDITIONAL  TITLE  V  ISSUES 

The  U.S.  EPA  regulation  requires  state/local  agencies  to  provide  to  the  U.S.  EPA 
all  applications,  proposed  and  final  permits.  We  recommend  that  the  U.S.  EPA  ac- 
cept application  sunmiary  forms  and  require  the  entire  application  only  upon  U.S. 
EPA  request.  We  also  recommend  that  the  Title  V  program  scope  be  Umited  to 
"major"  sources  to  minimize  the  number  of  applications,  proposed  and  final  permits 
that  must  be  provided  to  the  U.S.  EPA. 

TTie  U.S.  EPA  regulation  requires  public  notice  of  all  permits  and  "significant" 
permit  modifications.  We  recommend  that  U.S.  EPA  accept  existing  state/local  re- 
quirements for  public  notice  as  fulfilling  Title  V  requirements. 

The  U.S.  EPA  regulation  reouires  permit  renewal  to  be  as  complex  as  the  initial 
permit  process.  We  recommend  that  the  U.S.  EPA  allow  the  administrative  carry- 
over of  unchanged  parts  of  previous  applications  and  permits.  We  also  recommend 
minimizing  the  procedures  for  review  of  unchanged  permit  provisions. 

The  U.S.  EPA  requirements  for  the  "significant"  permit  modification  process  du- 

elicate  existing  state/local  New  Source  Review  processes.  We  recommend  that  the 
^S.  EPA  accept  existing  state/local  New  Source  Review  processes  as  fulfilling  Title 
V  requirements. 

The  U.S.  EPA  requires  redundant  federal  testing,  monitoring,  recordkeeping,  and 
reporting.  We  recommend  that  the  U.S.  EPA  accept  existing  state/local  testing,  mon- 
itoring, recortUceeping,  and  reporting  requirements  as  fulfilling  Title  V  require- 
ments. We  also  recommend  that  the  U.S.  EPA  eliminate  rigorous  equivalency  dem- 
onstrations for  state/local  requirements. 

The  U.S.  EPA's  AIRS/AFS  data  system  duplicates  existing  data  systems.  We  rec- 
ommend that  the  U.S.  EPA  accept  data  from  existing  state/local  data  systems.  The 
U.S.  EPA  should  not  reauire  compatibility  with  the  federal  data  system.  This  is  not 
a  requirement  from  the  federal  Clean  Air  Act. 

The  U.S.  EPA  requires  all  federal  requirements  to  be  included  in  the  permit,  in- 
cluding duplicative  and  unnecessary  less-stringent  requirements.  We  recommend 
that  the  U.S.  EPA  allow  flexibility  to  state/local  agencies  to  include  the  most  strin- 

f[ent  requirement  as  determined  by  the  state/local  agency  and  to  only  reference  the 
ess  stringent  requirements.  This  would  help  to  make  the  permits  less  confusing  and 
more  enforceable. 


FACILITATING  TITLE  V  IMPLEMENTATION  IN  CAUFORNIA 

Below  are  three  lists  which  identify  fixes  that  would  facilitate  Title  V  implementa- 
tion in  California.  The  first  list  identifies  easy  administrative  fixes  that  the  United 
States  Environmental  Protection  Agency  (U.S.  EPA)  could  implement  to  facilitate 
Title  V  implementation.  The  second  list  identifies  more  difiicult  administrative  fixes 
for  the  U.S.  EPA.  The  third  list  identifies  changes  to  the  federal  Clean  Air  Act  (Act) 
that  would  facilitate  Title  V  implementation. 

Easy  Administrative  Fixes 

1)  Accept  local/state  programs  based  on  performance  criteria.  U.S.  EPA  should  not 
require  exact  conformance  with  its  prescriptive  regulations  (e.g.,  regulations,  source 
test  procedures,  and  monitoring  and  recordkeeping  requirements). 

2)  Eliminate  federal  requirements  to  implement  U.S.  EPA  regulations  prior  to 
their  final  promulgation.  Irimplementation  is  mandated  by  federallaw  and  tne  U.S. 
EPA  has  not  promulgated  final  regulations,  provide  local/state  permitting  authori- 
ties flexibility  to  implement  federal  law  (e.g.,  toxics  new  source  review  under 
112(g)). 

3)  Separate  Title  V  program  requirements  from  other  programs  mandated  by  the 
Act.  Don't  use  Title  V  to  force  local/state  permitting  authorities  to  accept  delegation 
of  other  federal  programs  the  states  are  not  mandated  to  implement  by  the  Act  (e.g., 
accidental  release  program  under  Title  III). 

4)  Improve  communication  between  various  groups  in  U.S.  EPA  in  order  to  avoid 
conflicting  information  on  interpretations  of  federal  requirements  (e.g..  Title  III  vs. 
Title  V). 

5)  Respond  promptly  to  formal  requests  for  interpretations  of  federal  requirements 
(e.g.,  our  request  regarding  field  application  of  pesticides). 
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6)  Review  and  approve  local/state  prohibitory  rules  for  inclusion  into  the  State  Im- 
plementation Plan  (SIP)  as  quickly  as  possible.  This  would  avoid  the  need  to  put 
outdated  SIP  requirements  in  Title  V  permits. 

7)  Minimize  the  administrative  burden  on  local/state  permitting  authorities  (e.g., 
reporting  requirements  and  data  submittal). 

More  Difficult  Administrative  Fixes 

1)  Eliminate  demands  for  local/state  permitting  authorities  to  include  conflicting 
requirements  in  Title  V  permits  which  result  from  differences  in  federal  require- 
ments, differences  between  federal  and  more  restrictive  state  requirements,  or 
delays  in  approving  rules  into  the  SIP. 

2)  Further  delay  inclusion  of  minor  sources  in  Title  V  programs  to  minimize  the 
administrative  burden  on  states. 

3)  Ease  the  requirements  for  federal  acceptance  of  local/state  operating  permits. 
U.S.  EPA  has  promulgated  very  prescriptive  requirements  for  acceptance  of  local/ 
state  operating  permit  programs  (6/89).  These  requirements  should  be  substantially 
eased. 

Suggested  Changes  to  the  Act 

1)  Amend  Title  V  to  provide  for  broad  program  substitution  for  states  like  Califor- 
nia that  have  effective  permit  programs. 

2)  Amend  Title  V  to  limit  application  of  program  to  major  sources  as  defined  in 
Title  I  (criteria  pollutants)  and  Title  III  (hazardous  air  pollutants)  of  the  Act. 

3)  Amend  Title  V  to  delete  the  provision  that  provides  the  U.S.  EPA  authority 
to  veto  ojjerating  permits  issued  by  local/state  permitting  authorities. 

4)  Amend  Title  V  to  clarify  that  state  requirements  that  are  more  stringent  over- 
all supercede  less  stringent  federal  requirements  in  Title  V  operating  permits. 

5)  Amend  Title  V  to  make  the  establishment  of  a  Compliance  Advisory  Panel  op- 
tional for  states  like  California  that  have  efl'ective  small  business  assistance  pro- 
grams. 

CONCEPTS  FX)R  CHANGING  TITLE  V  OF  THE  FEDERAL  CLEAN  AIR  ACT 

To  facilitate  Title  V  program  implementation  in  California,  we  recommend  the  fol- 
lowing changes  to  Title  V  of  the  federal  Clean  Air  Act  (Act): 

•  Amend  Title  V  to  require  the  U.S.  EPA  to  provide  overall  program  equivalency 
for  existing  permit  programs  that  provide  equivalent  or  greater  air  quality  ben- 
efit. The  equivalency  provisions  should  apply  to  both  criteria  and  hazardous  air 
pollutants. 

•  Amend  Title  V  to  limit  the  scope  of  the  program  to  major  sources  as  defined 
under  Title  I  (criteria  pollutants)  and  Title  III  (hazardous  air  pollutants)  of  the 
Act. 

•  Delete  the  provisions  under  Title  V  which  provide  the  U.S.  EPA  authority  to 
review/veto  every  Title  V  permit.  Replace  these  provisions  with  language  speci- 
fvin^  that  U.S.  EPA  authority  is  limited  to  auditing  permit  programs  and  con- 
Qucting  enforcement  actions. 

•  Specify  that  Title  V  requirements  shall  not  go  beyond  the  minimum  require- 
ments of  Titles  I  and  III  of  the  Act. 

•  Amend  Title  V  to  clarify  that  Title  V  permits  need  only  contain  the  most  re- 
cent state  and  federal  requirements  adopted  pursuant  to  Titles  I  and  III  of  the 
Act.  This  will  ensure  that  less  stringent  or  conflicting  federal  requirements  are 
excluded  from  Title  V  permits. 

•  Amend  Title  V  to  specify  that  states  are  not  required  to  implement  federal 
requirements  via  Title  V  permits  until  the  U.S.  EPA  has  promulgated  final  reg- 
ulations (e.g.,  toxics  new  source  review  under  112(g)  of  the  Act). 

FEDERAL  LEGISLATIVE  CONCEPT  TITLES 

Reform  Title  V  Permit  Requirements  to  1)  streamline  delegation,  2)  exclude  small- 
er sources  from  the  permit  mandate,  3)  eliminate  EPA  authority  to  override  states' 
permitting  decisions,  and  4)  clarify  that  more  restrictive  state  requirements 
supercede  a  duplicative  (yet  not  identical)  EPA  permit  rec^uirement. 

1)  California  has  a  longstanding  permit  program  that  is  more  stringent  than  the 
Title  V  permit  program.  To  streamhne  the  delegation  process  for  states  like  Califor- 
nia that  have  effective  permit  programs,  we  recommend  that  Title  V  be  amended 
to  provide  for  a  broad  program  substitution  option. 

2)  Title  V  permit  requirements  apply  to  thousands  of  stationary  sources  that  are 
already  under  permit  in  California.  Since  the  Title  V  program  is  administrative  in 
nature,  no  air  quality  benefit  will  be  achieved  by  subjecting  thousands  of  small 
sources  to  Title  V  permit  requirements.  A  possible  solution  would  be  to  amend  Title 
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V  to  limit  permit  requirements  to  major  sources  as  defined  in  Title  I  (criteria  pollut- 
ants) and  Title  III  (hazardous  air  pollutants)  of  the  federal  Clean  Air  Act. 

3)  In  addition,  Title  V  provides  the  EPA  authority  to  veto  operating  permits  is- 
sued by  states.  This  authority  is  unnecessary  for  states  that  already  have  com- 
prehensive operating  permit  programs.  Title  V  should  be  amended  to  delete  the  EPA 
veto  provision. 

4)  Title  V  requires  operating  permits  to  contain  all  applicable  requirements,  in- 
cluding less  stringent  federal  requirements  that  may  conflict  with  state  require- 
ments. Including  less  stringent  or  conflicting  requirements  in  Title  V  operating  per- 
mits would  be  confusing  to  sources  and  difficult  for  states  to  enforce.  A  possible  so- 
lution would  be  to  amend  Title  V  to  clarify  that  more  stringent  (yet  not  identical) 
state  requirements  supercede  less  stringent  federal  requirements  in  Title  V  operat- 
ing permits. 

Mr.  Fox.  Finally,  I  would  ask,  you  suggested  in  your  testimony 
that  it  may  be  best  in  some  respects  to  have  a  delegation  of  some 
environmental  programs  to  the  States. 

Mr.  Strock.  Yes,  sir. 

Mr.  Fox.  And  we  would  like  to  hear  more  about  that. 

Mr.  Strock,  Thank  you.  As  you  know,  under  most  of  the  envi- 
ronmental regulatory  statutes,  there  are  provisions  whereby  the 
Federal  Government  delegates  the  programs  to  the  States  who 
then  implement  them. 

The  States  have  begun  to  have  increasing  difficulties  in  recent 
years  because  both  for  statutory  or  sometimes  regulatory  reasons, 
the  delegations  are  so  prescriptive  that  it  makes  it  difficult  for  us 
to  take  the  programs,  and  what  is  more,  the  criteria  used  for  dele- 
gation, because  they  differ  among  the  statutes  or  regulatory  pro- 
grams, make  it  difficult  for  us  to  innovate,  say  using  grant  moneys 
in  different  ways  or  permitting  various  things  together  that  we 
would  like  to  do.  And  we  hope  that  it  might  be  considered  by  Con- 
gress to  look  at  this  and  to  perhaps  update  the  relationship. 

Mr.  Fox.  Very  well,  I  have  no  further  questions,  Mr.  Chairman. 
Thank  you. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Fox. 

Mr.  Gutknecht,  do  you  have  any  questions  for  the  witness? 

Mr,  Gutknecht.  Mr.  Chairman,  it  is  a  bit  off  the  subject  but  I 
might  just  ask,  have  you  had  a  chance  to  visit  with  your  boss  about 
how  he  feels  about  the  unfunded  mandate  bill  we  are  going  to 

Mr.  Strock.  Oh,  yes. 

Mr,  Gutknecht,  Will  you  share  that  with  us,  please? 

Mr,  Strock,  Well,  his  view  on  unfunded  mandates,  in  general, 
is  that  he  is  very  concerned  about  them — and  very  much  believes 
that  there  ought  to  be  much  greater  movement  to  let  the  Governors 
have  greater  authority  in  governance  overall.  They  should  not  have 
their  priorities  set  through  unfunded  mandates  from  Washington, 
That,  of  course,  goes  consistently  from  his  work  on  immigration  re- 
form relating  to  people  here  illegally,  to  motor  voter  issues,  on  to 
this  area,  I  would  be  pleased  to  submit  details  from  him  for  the 
record  if  that  would  be  useful, 

Mr,  Gutknecht,  I  would  like  to  have  that,  Mr,  Chairman,  Thank 
you, 

[The  information  referred  to  follows:] 
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A  Commitment  to  Federalist  Principles 

Restructuring  the 

Federal-State  Relationship 


BACKGROUND 

Despite  sharing  common  constituencies  and  interests,  the 
relationship  between  the  State  of  Califomia  and  the  federal 
government  increasingl/  has  become  one  of  conflin  over 
responsibilities,  priorities,  and  limited  resources.  The  cause 
of  this  conflia  is  rooted  In  the  fundamental  relationship  be- 
tween states  and  the  federal  govemmenL 


Governor  Wilson  believes  that 
the  basic  blueprint  in  the  V.S.  Con- 
stitution is  one  in  wbicb  Califor- 
nia is  an  equal  partner  witb  the 
federal  government  in  fostering 
opportunity  and  meeting  the  ba- 
sic  needs  of  its  citizens. 


Governor  Wilson  believes  that  the  basic  blueprint  in  the 
U.S.  Constitution  is  one  in  which  Gdifomia  is  an  equal 
partner  with  the  federal  government  in  fostering  oppor- 
tunity and  meeting  the  basic  needs  of  its  citizens.  How- 
ever, whether  it  is  through  legislation,  regulation  or  court 
decision,  the  federal  government  has  taken  the  posiuon 
that  the  states  are  subordinate  to  the  federal  government. 

The  subordination  of  state  governments  has  tai<en  many 
forms: 

Zi  Though  the  Constitution  grants  the  federal  govern- 
ment exclusive  authority  to  set  and  enforce  immigra- 
tion policy,  the  federal  government  has  failed  to  con- 
trol illegal  entry.  Even  worse,  the  federal  government 
requires  that  states  and  local  governments  provide 
and  pay  for  services  to  a  population  that  is  in  the 
country  due  to  federal  failure  to  prevent  their  entry. 

Q  Though  the  sates  have  repeatedly  demonstrated  in- 
novation and  creativity  in  designing  anti-poverty  pro- 
grams that  are  cost-effecuve,  foster  self-sufficiency 
and  reduce  dependency,  excessive  federal  regulations 
and  court  decisions  effectively  attack  and  stifle  state 
innovation. 


Q  The  federal  government  continues  to  impose  restrictive  mandates  on  state 
and  local  govemmena.  These  federal  mandates  impede  the  ability  of  the 
states  to  manage  and  discipline  their  own  workforce,  provide  incentives 
for  economic  development,  and  design  programs  and  services  to  those 
most  In  need. 
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Q  Though  the  federal  government  insists  on  taking  primary  responsibility  for 
authorizing  entitlement  programs  for  the  sick,  the  elderly,  and  the  needy,  it 
has  failed  to  take  action  to  control  costs,  reduce  excessive  liability,  and 
direct  federal  resources  equitably  among  the  states. 

Governor  Wilson  believes  that  the  sustainability  of  the  California  comeback 
rests  on  restructuring  the  current  dysfunctional  federal-state  relationship.  He 
believes  this  should  be  a  priority  for  all  governors,  and  strongly  supports  the 
convening  of  a  Conference  of  the  States  to  send  a  unified  message  to 
Washington  that  fundamental  reform  in  the  federal- 
state  relationship  is  needed.  If  the  federal  government 
is  committed  to  reinventing  itself,  it  should  reform  the 
way  it  does  business  with  the  states,  and  the  first  step 
toward  reform  is  to  return  to  the  basic  constitutional 
blueprint  of  states  as  partners,  not  subordinates. 


A  BLUEPRINT  FOR  REFORM 


Federal  mandates  prevent 


states  irom  setting  priorities  and 


nity  to  initiate  a  dialogue  with  Washington  to  reexam-                                                                               •« 
ine  and  reform  the  federal-sate   relationship.  Cover-            tbeir  citiZCnS  Want  and  desene. 
nor  Wilson  is  committed  to  working  with  the  new  con- 
gressional leadership  to  achieve  reform  in  Washington.  


The  Governor  believes  that  the  measures  outlined  be- 
low represent  the  essence  of  the  current  problem,  and  the  recommendations 
represent  the  basic  blueprint  for  reform  of  the  federal-state  relationship.  Just 
as  enactment  of  federal  entitlement  programs  worked  to  create  the  dysfunc- 
tional federal-state  relationship  currently  in  place,  congressional  actions  on 
the  following  measures  are  essential  to  return  to  a  federal-state  relationship 
based  on  increased  cooperation  and  a  partnership  among  equals. 

Unfunded  Federal  Mandates 

The  State  of  California's  well-documented  concerns  with  federal  immigration 
policy  is  a  large  component  of  an  even  larger  problem  faced  by  all  states  and 
local  governments:  burdensome,  excessive  federal  mandates.  Federal  man- 
dates prevent  states  from  setting  priorities  and  achieving  the  priorities  and 
goals  their  citizens  want  and  deserve. 

The  State  of  California  is  estimated  to  annually  spend  at  least  $8  billion  to 
comply  with  unfunded  and  underfunded  federal  mandates  imposed  by  Con- 
gress. This  estimate  does  not  include  all  of  the  costs  of  mandates  that  are 
imposed  on  the  state  as  a  result  of  federal  court  decisions  that  broaden  the 
scope  of  federal  law  beyond  the  intent  of  Congress,  or  create  new  law  in  the 
absence  of  congressional  or  constitutional  authorization. 

Both  the  House  and  Senate  leadership  have  stated  their  intent  to  make  fed- 
eral mandate  relief  and  reform  one  of  their  highest  priorities  in  the 
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1 04th  Conf-ss.  Given  that  the  Congress  has  made  passage  of  a  constitu- 
tional amendment  to  balance  the  federal  budget  a  priority  as  well,  federal 
mandate  relief  is  essential  to  ensure  that  federal  efforts  to  reform  spending 
practices  do  not  result  in  new  mandates  on  states  and  local  governments. 

Governor  Wilson  believes  that  any  comprehensive  mandate  reform  legisla- 
tion should  consist  of  three  key  requirements: 

Q  New  federal  mandates  enacted  by  Congress  must  not  be  enforced  unless 
funding  is  provided  to  pay  for  the  full  cost  of  compliance  with  the  mandate. 

Q  New  federal  mandates  caused  by  a  federal  court  ruling  must  not  be  en- 
forced unless  federal  funding  is  provided  by  Congress  to  pay  for  the  full 
cost  of  compliance  with  the  mandate. 

Q  Existing  congressional  and  court-imposed  mandates  should  be  subject  to  a 
review  by  a  bipartisan  commission,  with  the  goal  of  eliminating  burden- 
some mandates.The  commission  would  make  recommendations  on  how 
to  implement  this  goal,  and  Congress  would  be  required  to  vote  on  the 
commission's  recommendations.  Recommendations  would  include  elimi- 
nation of  mandates  that  are  found  to  be  duplicative,  obsolete  or  unneces- 
sary, as  well  as  a  means  of  funding  those  mandates  not  targeted  for 
elimination. 

Entitlement  Reform 
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government  can  "end  welfare  as 
we  know  it"  is  to  end  federal 
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Federal  entitlement  programs  to  assist  the  poor  and  the  sick  such  as:  Aid  to 
Families  with  Dependent  Children,  Food  Stamps  and  Medicaid,  were  designed 
under  the  premise  of  a  co-equal  federal-state  partner- 
ship. Though  crafted  vinth  the  best  of  intentions,  these 
programs  have  become  symptomatic  of  the  larger 
federal-state  problem  of  state  flexibility  in  program  man- 
agement being  unnecessarily  stifled  by  federally  required 
benefit  minimums,  reporting  requirements  and  "quality 
control  procedures." 
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Welfare 

Governor  Wilson  has  undertaken  a  four-year  initiative 
to  reform  California's  welfare  system.The  Governor  has 
created  a  welfare  program  that  promotes  individual  re- 
sponsibility, makes  work  pay,  controls  unnecessary  pro- 
gram growth,  strengthens  fraud  enforcemencand  cracks 
down  on  "deadbeat  dads." 

The  current  federal-state  relationship  has  proven  to  be 
the  biggest  obstacle  to  long-term  welfare  reform.  Many 
of  the  initiatives  launched  by  Governor  Wilson  first  re- 
quired the  federal  government's  approval  for  these  mea- 
sures.This  federal  approval  is  actually  a  "waiver,"  and  is 
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required  if  the  reform  initiative  would  be  inconsistent  with  a  federal 
regulation  or  statute. 

The  need  to  seek  federal  waivers  for  even  the  most  basic  reforms  is 
symptomatic  of  a  federal  system  that  has  become  too  restriCTive  of  the 
sates'  ability  to  be  more  responsive  to  the  needs  of  their  citizens.Waiv- 
ers  are  approved  only  through  a  difficult  process  and  include  burden- 
some and  complex  administrative  requirements.  Further,  federal  waivers 
are  being  challenged  in  federal  court,  subjecting  reforms  approved  by  a 
governor,  state  legislature,  and  the  federal  agency  to  the  personal  agenda 
of  an  unelected  federal  judiciary. 

Governor  Wilson  believes  that  the  most  effecuve  wsf  the  federal  gov- 
ernment can  "end  welfare  as  wt  know  it"  is  to  end  federal  restrictions 
and  mandates  on  welfare  altogether  With  the  states  leading  the  v«y  on 
real  changes  in  the  welfare  system,  the  Governor  believes  the  federal 
government  can  best  further  that  effort  by  providing  a  basic  block  grant 
and  transferring  responsibility  for  Aid  to  Families  with  Dependent  Chil- 
dren, and  other  welfare  programs,  to  the  states. 

Flexibility  in  Structuring  inpatient  Reimbursement 


Through  several  avenues  of  reform.  California  is  seeking  to  run  its  Medicaid 
program  through  fiscal  and  administrative  methods  more  resembling  those 
used  In  a  competitive  private  sector  than  a  government  monopoly.  Ironically, 
one  obstacle  to  this  effort  has  been  the  "Boren  Amendment."  which  was 
parsed  in  the  early  1 980s  as  a  part  of  a  reform  package,  and  designed  to  give 
greater  flexibility  to  the  states  in  setting  Medicaid  reimbursement  rates  for 
long-term  care  facilities. 

The  Boren  Amendment's  charge  to  provide  "reasonable  and  adequate"  reim- 
bursement rates  based  on  the  costs  necessarily  incurred  by  an  "efficient  and 
economically  operated"  provider  Is  one  that  makes  sense  in  the  abstract. 
Unfortunately,  the  federal  government  has  failed  to  provide  regulations  reduc- 
ing the  abstraaion  to  concrete  guidance. 

As  a  result,  courts  have  turned  the  Boren  Amendment  into  an  expensive  pro- 
cedural straitjacket.  which  has  driven  both  endless  costly  litigation  and  up- 
wardly spiraling  costs. 

Governor  Wilson  believes  that  Congress  should  revmte  the  Boren  Amend- 
ment in  a  way  that  will  make  it  possible  for  states  to  set  inpatient  rates  in  a 
sensible  and  competitive  fashion,  with  the  certainty  that  federally  approved 
rate-setting  mechanism  will  not  be  open  to  constant  second-guessing  through 
the  litigation  process. 

Equitable  Funding  for  States 

Medicaid,  AFDC,  and  Foster  Care  programs  are  financed  with  state  and  fed- 
eral funds.  To  determine  the  federal  share,  the  Federal  Medical  Assistance 
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Percentage  (FMAP)  formula  is  used.  The  FMAP  formula  uses  per  capiu  per- 
sonal income  to  measure  both  the  need  for  assistance  in  a  state  as  well  as  the 
resources  available  to  meet  that  need. 

In  1983.  1991  and  1 993,  the  General  Accounting  Office  (GAO)  released  re- 
ports showing  that  per  capita  personal  income  is  an  inadequate  measure  of  a 
state's  fiscal  capacity,  and  as  a  result  of  its  use.  some  states  were  being 
undercompensated  and  some  overcompensated  by  the  federal  government. 
GAO  recommended  modifying  the  formula,  using  poverty  rates  instead  of  per 
capita  personal  income  to  determine  need  in  a  state. 

The  GAO  provided  eight  options  for  a  new  formula  in  their  latest  report. 
Under  each  option  the  federal  matching  rate  for  California  would  be  increased 
from  its  current  level  of  50  percent.  Based  on  the  GAO  option  that  would 
provide  the  lowest  percentage  (54.41  percent),  for  Callfomia,  the  State  is 
being  denied  over  $600  million  annually  due  to  undercompensation  by  the 
federal  government. 

Governor  Wilson  believes  Congress  should  modify  the  FMAP  formula  in  ac- 
cordance with  GAO  recommendations, to  ensure  that  all  states  are  fairly  com- 
pensated for  Medicaid,  AFDC.  and  Foster  Care  programs. 

Other  Entitlement  Reforms 

In  addition  to  the  broad  reforms  mentioned  above,  the  Governor  is  propos- 
ing specific  changes  to  federal  mandates  at  the  federal  level  as  part  of  his 
1 995-96  budget.These  reforms  would  give  California  more  flexibility  to  deal 
with  entitlement  programs  that  are  growing  in  our  state  at  greater  rates  than 
our  population  and  tax  resources.  Such  changes  include: 

O  Eliminating  federal  mandates  that  require  maintenance  of  states'  AFDC 
grants  at  their  May  1988  level.  Currently,  states  are  able  to  increase  their 
AFDC  grant  levels  (which  unilaterally  commit  additional  federal  dollars)  by 
notifying  the  federal  government  of  this  program  change.  However,  states 
are  denied  the  ability  to  reduce  their  grants  below  the  1 988  level,  unless 
they  receive  federal  approval  uniler  a  waiver  which  requires  an  elaborate 
demonstration  program.  Instead,  states  should  be  allowed  to  adjust  their 
AFDC  payment  level  through  submission  of  "state  plan  amendments"  to 
the  federal  Department  of  Health  and  Human  Services. 

Q  Eliminating  federal  mandates  for  states'  supplementary  payment  (SSP)  pro- 
grams, which  are  tied  to  the  federal  Supplemental  Security  Income  (SSI) 
program,  by  ( I )  abolishing  maintenance  of  SSP  grants  at  their  1 983  level, 
and  (2)  allowing  states,  at  their  option,  to  provide  SSP  to  alcohol  and  drug 
dependent  individuals  who  are  eligible  for  SSI.  States  should  have  more 
flexibility  in  determining  the  eligibility  groups,  payment  categories,  and  pay- 
ment levels  for  their  "voluntary"  state  supplemental  programs. 

Q  Reforming  sponsored  aliens'  eligibility  to  social  service  programs  (AFDC. 
Food  Stamps.  SSI/SSP)  and  Medicaid  by  prohibiting  their  participation  for 
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five  /ears.  By  excluding  those  aliens  entirely  from  aid  for  five  years,  spon- 
sors (who  must  agree,  as  required  by  federal  law,  to  support  these  individu- 
als for  five  years  after  their  entry  into  the  United  States)  will  be  held  to 
their  financial  contract,  rather  than  the  taxpayer 

Q  Revising  the  process  by  which  states  may  apply  for  existing  federal  Medicaid 
funding  to  allow  states  to  test  innovative,  new  ap- 
proaches for  expanded  health  care  coverage  for  low- 
income  target  populations  not  now  served  through 
the  Medicaid  program.  Currently,  states  interested 
in  expanding  access  through  Medicaid  are  hampered 
by  the  inflexibility  of  federal  entitlement  requirements 
and  extensive  judicial  intervention.  By  providing  states 
new  flexibility  to  structure  approaches  consistent 
with  their  needs  and  fiscal  circumstances,  the  fed- 
eral government  can  act  as  a  partner  with  states  to 
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cal  care. 
Federal  Responsibiuty  for  Refugee  Funding 


Of  the  approximately  1 .6  million  refugees  admiaed  to 
the  United  States  since  1 975.  approximately  600,000 
(38  percent)  reside  in  California.  The  Refugee  Aa  of 
1 980  provided  for  the  federal  government  to  cover  1 00 

percent  of  the  costs  for  cash  and  medical  assistance  dunng  the  first  36  months 
of  a  refugee's  residency  in  the  United  States.  Since  that  time,  the  federal  gov- 
ernment began  reducing  its  participation  until,  by  1 99 1 .  funding  for  refugees 
who  are  on  mainstream  public  assisunce  programs  funding  (AFDCSSI/SSP  and 
Medi-Cal)  had  been  eliminated. 

The  federal  government  has  the  sole  responsibility  for  determining  the  num- 
ber of  refugees  entering  the  United  States.The  federal  government's  sponsor- 
ship (including  access  to  welfare  payments  and  health  care)  of  these  Individu- 
als is  no  different  than  that  agreed  to  by  sponsors  of  legal  aliens,  who  agreerco 
provide  support  to  these  individuals  for  up  to  five  years.To  date,  the  federal 
agencies  setting  quotas  for  refugee  entrants  provide  no  coordination  with 
federal  agencies  responsible  for  providing  resources  to  states  for  human  ser- 
vice programs.  As  sponsors,  the  federal  government  must  meet  its  legal  and 
financial  obligauons  to  support  refugees  entirely  for  their  first  36  months, 
rather  than  placing  the  additional  burden  upon  states  and  their  taxpayers  who 
have  no  decision-making  role  in  the  quota  process. 

As  part  of  his  1 995-96  Budget,  Governor  Wilson  again  calls  on  the  federal 
government  to  fulfill  its  promise  to  states  for  100  percent  funding  for  services 
to  the  population  for  their  first  36  months  In  the  United  States.  Beginning 
October  1995,  100  percent  federal  funding  for  AFDCSSI/SSP  and  Medi-Cal 
services  to  refugees  will  save  California  $102  million. 
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Illegal  Immigration — 

Federal  Responsibility  and  Fairness 

to  State  and  Local  bovernments 


California  is  home  to  more  than  1 .8  million  illegal  immigrants 
(nearly  5.6  percent  of  our  total  state  population)  and  an 
additional  125,000  cross  the  border  to  settle  in  California 
every  year  Callfomia  is  mandated  by  the  federal  government 
to  provide  education  and  emergency  health  care  to  illegal  im- 
migrants, as  well  as  provide  custody  or  supervision  to  illegal  immigrant  felons. 
In  1995-96,  California  taxpayers  are  projected  to  foot  the  bill  for  over 
$3.6  billion  In  state  costs  for  services  to  illegal  Immigrants.  Of  this  total. 
$2.65  billion  is  for  federally  mandated  activities.  These  costs  come  at  the 
expense  of  the  State  being  able  to  provide  much-needed  services  to  legal 
residents. 

The  U.S.  Constitution  designates  Immigration  policy  as  an  exclusive  federal 
responsibility. Yet  federal  policy,  from  lax  border  enforcement  to  burdensome 
mandates  to  provide  services,  is  grossly  contrary  to  constitutional  responsi- 
bility. And  as  the  most  recent  election  demonstrated,  California  voters  no 
longer  wish  to  be  held  captive  by  this  failed  federal  policy. 

In  his  1 995-96  Budget,  Governor  Wilson  continues  his  call  on  the  Federal 
Government  to  enact  comprehensive  reform  of  its  immigration  policy. This 
new  policy  should  be  based  on  two  principles:  full  federal  responsibility  and 
fairness  to  state  and  local  govemments.This  policy  should  Include  the  following: 

Q  The  level  of  Border  Patrol  personnel  and  resources  needed  to  replicate 
the  success  achieved  by  "Operation  Hold  the  Line"  at  El  Paso,Texas. 

□  Immediate,  mandatory  custody  of  Illegal  immigrants  convicted  in  state 
courts,  or  full  reimbursement  to'State  and  local  governments  for  the  costs 
of  providing  custody  and  supervision  to  illegal  Immigrant  felons. 

Q  A  fraud-resistant  Identification  system  to  enforce  federal  laws  prohibiting 
employment  of  illegal  immigrants,  and  to  determine  eligibility  for  publicly 
funded  benefits. 

Q  Repeal  of  all  current  federal  mandates  to  provide  services  to  Illegal  Immi- 
grants, or  full  reimbursement  to  state  and  local  governments  for  their 
costs  of  complying  with  these  mandates. 

A  number  of  important  developments  have  occurred  during  the  past  year 
following  Governor  Wilson's  call  for  federal  leadership  In  the  area  of  illegal 
immigration.  Consensus  has  been  achieved  about  several  key  data  and  esti- 
mating methods,  for  which  there  was  once  llnle  agreement  During  the  last 

35 


112 


year,  studies  on  the  cost  of  illegal  Immigrants  in  California  have  been  con- 
ducted by  both  the  Urban  Institute  and  the  U.S.  General  Accounting  Office 
(GAO).  Given  that  these  recent  studies  have  arrived  at  essentially  identical 
conclusions  to  California  estimates,  the  issue  over  how  to  estimate  cost  is 
nov/  resolved  and  federal  attenuon  to  provide  the  necessary  reimbursement 
to  states  is  long  overdue. 

Senator  Barbara  Boxer,  upon  release  of  the  GAO  report  stated.'There  Is  no 
question  that  the  people  of  California,  whether  they  voted  for  Prop  [Proposi- 
tion] 187  or  not  believe  that  our  state  must  be  fully  reimbursed  for  costs 
incurred  as  a  result  of  the  failure  to  enforce  immigration  lavirs."  The  senator 
continued.  "As  a  member  of  the  budget  committee,  where  this  issue  will  be 
debated  as  we  put  together  next  year's  federal  budget.  I  believe  it  is  essential 
that  I  show  my  colleagues  specific  figures  that  show  the  true  unreimbursed 
cost  to  Califomia."The  Governor  agrees,  and  believes  that  the  federal  govern- 
ment has  the  data  and  methodology  necessary  to  determine  a  funding  level 
necessary  to  fully  reimburse  California  for  the  cost  of  illegal  immigration. 

Further,  due  to  extensive  lobbying  by  Governor  Wilson  and  others,  Congress 
for  the  first  time  provided  $  1 30  million  to  reimburse  states  for  the  costs  of 
incarcerating  illegal  immigrant  felons.  Though  this  represents  an  Important 
first  step,  the  funding  amount  falls  far  short  of  full  reimbursement.  Congress 
has  had  the  authority  to  fully  reimburse  the  states  for  these  costs  since  1986, 
and  Governor  Wilson  once  again  calls  on  Congress  to  provide  full  reimburse- 
ment for  1 995-96. 

THE  STATE  COST  OF  ILLEGAL  IMMIGRATION 


As  exhibited  in  the  adjacent  table.  Illegal  immigrants  will  cost  Cali- 
fornia taxpayers  $2.65  billion  for  education.  Incarceration,  and  health 
care  In  1995-96.  In  addition.  Illegal  immigrants  will  incur  costs 
amounting  to  approximately  $  1 .0  billion  for  their  share  of  general 
state  provided  services.These  general  services  Include  police  pro- 
tection, road  and  park  usage,  environmental  preservation,  and  other 
services  from  which  illegal  immigrants  also  benefit  by  residing  in  the 
State.  Because  these  public  services  benefit  all  residents  of  the 
State  regardless  of  their  residency  status,  illegal  immigrants  should 
bear  a  proportional  share  of  the  cost  for  providing  these  services. 
In  total,  illegal  immigrants  will  cost  California  over  $3.6  billion  dur- 
ing 1995-96.  Even  when  an  estimate  of  state  taxes  paid  by  illegal 
immigrants  is  considered,  the  net  cost  borne  by  legal  resident  state 
taxpayers  is  at  least  $2.8  billion. 


COSTS  OF  PROVIDING  STATE 

SERVICES  TO  ILLEGAL  IMMIGRANTS 

1995-96 

(DOLLARS  IN  HIUIONS) 

Fed«f8llv  Mandated  Services 


K-1 2  Education 
Incarceration 
Health  Services 
Federal  Mandate  Subtotal 

Other  State  Provided  Services 

$1,737 
503 

4t4 
$2,654 

1.000 

Total 

$3,654 

The  above  estimate  does  not  include  all  state 
costs  for  services  to  illegal  immigrants  Among 
the  costs  that  Calilomia  excludes  are  costs  lor 
child  development,  aoult  and  higher  education, 
and  the  cost  o)  the  cnminal  lustice  system, 
outside  of  incarceration.  In  addition,  costs  of 
services  obtained  by  illegal  immigrants  through 
the  use  of  fraudulent  residency  documents  are 
also  omitted. 
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ILLEGAL  IMMIGRANTS  COST  COMPONENTS 


Prognm  Category 

K-12  EducaUon 


General  Services 


Operating  Cost  (average 
operating  cost  x  estimated 
students). 

Operating  cost  tor  adult 
incarceration,  luvenile 
detention,  and  adult  and 
juvenile  panMe.  Debt 
service  lor  faality  costs 
IS  also  included.  (Average 
operatng  cost  x  esOmaled 
inmates  *  average  parole 
cost  X  estimated  parolees). 

Services  lor  emergency 
health  care  and  child 
delivery  and  program 
administration. 


Operating  cosLfTotal 
cost/total  populatxxi  x 
illegal  immigrant 
population). 


Cost  ot  child  care,  preschool, 
and  adult  education. 


Arrest,  processing,  court 
and  local  lail  costs: 
special  costs  of  illegal 
immigrant  tekms  such  as 
deportation  heanng  costs. 


(^sl  ot  health  care  tor 
norvMedi-Cal  eligible 
illegal  immigrants:  costs 
ol  Medi-Cal  services 
obtained  through  traud. 

Cost  ot  services 
accessible  only  by  legal 
residents.  Cost  ol  services 
directly  lunded  by  users 


FIGURE  IMIO-I 

ILLEGAL  MHURANT  K-12  EDUCATION 

CASELOAD  AND  COSTS 


K-12  EDUCATION  (ILLEGAL  IMMIGRANT  CHILDREN) 

In  I99S-96.  CallfotTiia  will  educate  moi^  than  S.S  million  chlldi^n  dally  in 
mot^  than  7.000  primar7  and  secondai7  schools.  Based  on  the  most  recent 
INS"  findings,  the  Callfomia  Depamnent  of  Finance  (DOF)  estimates  that 

355.820  illegal  immigrant  children  virill 
aaend  the  State's  primary  and  sec- 
ondary school  system  by  January 
1 996.  In  order  to  provide  K- 1 2  edu- 
cation to  these  illegal  immigrants. 
State  taxpayers  will  spend  $1.7  bil- 
lion during  1 995-96. 


This  figure  represents  only  a  portion 
of  the  total  cost  of  educating  illegal 
immigrant  children,  as  it  excludes 
the  cost  of  preschool  and  child  care. 
Moreover,  the  $  1 .7  billion  cost  esti- 
mate represents  only  a  small  fracton 
of  the  costs  that  California  taxpay- 
ers have  already  paid  to  educate  ille- 
gal Immigrants,  and  does  not  include 
the  educational  expenses  for  those 
illegal  immigrants  who  participate  In 
adult  education  programs. 


■  ArauMl  Sou  CoMi  (ki  HUNom) 
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The  cost  of  educating  illegal  immigrant  children  has  more  than  doubled  from 
$822  million  to  $1.7  billion  over  the  last  seven  years,  as  shown  in 
Figure  IMIG-I.  The  cumulative  state  cost  of  educating  illegal  immigrant  chil- 
dren from  1988  to  1996  totals  $10.2  billion. 


FIGURE  IUIG-2 

ILLEGAL  IIUIIGRA^aS.  INCARCERATION  COSTS 

AOULT  AND  JUVENILE  FELONS  CASELOAD 


INCARCERATION 

In  1 995-96,  California  taxpayers  will  bear  the  cost  of  in- 
carcerating nearly  1 9.200  illegal  immigrant  felons  and  over- 
seeing the  parole  of  another  12.400  illegal  immigrant  fel- 
ons. In  total,  these  costs  will  be  $503  million  as  catego- 
rized in  the  adjacent  table. 

The  illegal  immigrant  inmate  population  for  both  adults 
and  juvenile  offenders  has  increased  dramatically  along 
with  costs  in  recent  years  as  shown  below  in 
Figure  IMIG-2.The  population  of  illegal  immigrants  in  state 
facilities  has  soared  by  235  percent  over  the  last  seven 
years  —  from  5,700  in  1988-89  to  19,200  in  1995-96. 
During  that  same  period,  the  total  annual 
cost  of  incarcerating  (including  incarcera- 
tion, parole  and  debt  service  costs)  this 
population  skyrocketed  from  $  1 22  million 
to  $503  million,  a  310  percent  increase. 
Cumulative  state  costs  for  incarcerating  il- 
legal immigrant  felons  from  1 988  to  1 996 
surpassed  $2.5  billion. 

This  estimate  understates  the  true  State 
cost  of  incarcerating  criminal  illegal  immi- 
grants.The  $503  million  estimate  excludes 
arrest  and  prosecution  costs.  In  addition, 
special  costs  associated  with  processing 
and  tracking  illegal  immigrant  felons,  such 
as  deportation  hearing  costs,  are  not 
reflected. 

HEALTH  CARE 


The  Federal  Omnibus  Budget  and  Reconciliation  Act  of  1986  (OBRA)  man- 
dates that  states  provide  emergency  medical  services  to  illegal  immigrants 
who  would  otherwise  be  eligible  for  such  services  except  for  their  citizenship 
status. 

Using  the  most  current  data,  the  Department  of  Health  Services  estimates 
that  40  percent  of  babies  born  to  women  in  California  will  receive  delivery 
services  at  a  direct  cost  to  state  taxpayers.  Of  this  group.  40  percent  of  the 
babies  born  will  be  to  women  who  are  illegal  immigrants.  In  addition,  the  State 
will  provide  health  care  to  thousands  of  other  illegal  immigrants.  During 
1995-96.  more  than  304,100  illegal  immigrants  will  receive  mandated  health 


STATE  COSTS  TO  INCARCERATE 

ILLEGAL  IMMIGRANT  FELONS 

1995-96 

(DOUARS  IN  MILLIONS) 

Adult  illegal  immigiani  incarceration  costs  $397 

Juvenile  illegal  immigrant  incarceration  costs  34 

Adult  illegal  immigrant  parole  costs  9 

Juvenile  illegal  immigrant  parole  costs  1 
Geneial  oUigaton  bonds  debt  sennces 

lor  State  pnsons  62 

Total  S503 


•»«0        MMI 


■  Annul  SUM  C<Mt>  (In  MUUent) 
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FIGURE  IHIC-3 

IU£GAL  IMMIGRANT  HEALTH  CARE 

CASELOAD  AND  COSTS 
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care.costing  state  taxpayers  $4 1 3.8  mil- 
lion in  non-reimbursed  funds.  (For 
1995-96,  this  estimate  also  Includes 
costs  for  illegal  immigrants  who  are  eli- 
gible for  Medi-Cal  under  a  federal  cat- 
egory for  pregnant  women  and  infants 
who  are  within  1 85  percent  of  the  pov- 
erty level.  This  group  is  estimated  to 
cost  the  State  $4 1 .6  million  in  1 995-96.) 


•>40       0041       Ol-U       02-93       93-04       94-95       9S-9C 


■  Annual  SUM  Cosu  (In  MiUlont) 


cumulative     cost     of 
$2.1  billion  from  1988  to  1996 


During  the  last  seven  years,  the  cost  of 
providing  health  care  to  illegal  immi- 
grants has  risen  astronomically  as  ex- 
hibited in  Figure  IMIG-3.  In  1 988-89,  ille- 
gal immigrants  cost  state  taxpayers  ap- 
proximately $2 1  million  for  health  care. 
In  1995-96,  illegal  immigrants  will  cost 
state  taxpayers  $414  million,  a  1,870 
percent  increase  in  just  seven  years.The 
providing      health      care      will      be      over 


The  cost  estimates  above  represent  only  a  fraction  of  the  total  cost  of  pro- 
viding health  care  to  Illegal  immigrants.  Specifically,  it  excludes  the  cost  of 
providing  health  care  to  illegal  immigrants  who  are  not  eligible  for  Medi-Cal 
services,  such  as  non-disabled,  single  adults.  Moreover,  this  estimate  excludes 
the  cost  of  illegal  immigrants  who  obtain  medical  care  through  the  use  of 
fraudulent  residency  documents. 

OTHER  SERVICES 

In  addition  to  the  $2.6  billion  cost  for  federally  mandated  services,  illegal 
immigrants  will  use  an  additional  $  I  billion  in  other  state  services,  such  as 
parks,  roads,environmental  preservation  and  police  protection.  Because  these 
public  services  benefit  all  residents  of  the  State  regardless  of  their  immigra- 
tion status,  illegal  immigrants  mus^be  assigned  a  proportional  share  of  the 
cost  of  these  services. 

Only  the  costs  of  services  for  which  illegal  immigrants  are  eligible  are  incor- 
porated into  this  estimate.  For  example,  illegal  immigrants  are  not  eligible  to 
receive  Aid  to  Families  with  Dependent  Children  (AFDC)  or  State  Supple- 
mentary Payment  (SSP)  benefits.  Therefore,  a  proportional  share  of  these 
program  costs  are  not  incorporated  into  this  cost  estimate. 

CITIZEN  CHILDREN  OF  ILLEGAL  IMMIGRANTS 

Under  the  Fourteenth  Amendment  to  the  U.S.  Constitution,  children  born  in 
the  U.S.  are  American  citizens,  regardless  of  their  parents'  residency  status. 
As  such,  these  citizen  children  are  eligible  for  the  benefits  available  to  all  legal 
residents.  Some  benefits,  such  as  education,  are  delivered  directly  to  the 
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child.  Others,  such  as  AFDC,  are  nominally  for  the  child  but  in  fa«  are  distrib- 
uted to  the  child's  parents.  These  provided  services  are  indirect,  but  result 
from  illegal  immigration. 


Costs  associated  with  the  citizen  children  of  illegal  immi- 
grants are  excluded  from  the  State's  reimbursement  re- 
quest to  the  federal  government  However,  the  burden 
that  citizen  children  impose  upon  California  taxpa)rers  is 
substantial.  Consequently,  this  section  outlines  the  cost 
of  providing  services  to  citizen  children  for  illustrative 
purposes  for  the  public  in  general  and  individuals  in 
Washington  in  particular,  so  that  they  understand 
California  taxpayers  are  paying  more  than  their  fair  share 
of  illegal  immigrant  costs. 


In  1995-96.  state  taxpayers  will  spend  $954  million  to 
provide  health  care,  education  and  AFDC  support  pay- 
ments to  citizen  children. 


STATE  COST  OF  PROVIDING  SERVICES 

TO  CITIZEN  CHILDREN 

199S-96 

(DOLURS  IN  HILUONS) 


Specified  Services 

K-1 2  Education 

$599 

Wettare 

278 

Health  Services 

77 

Citizen  Children  Education  Costs:  Although  it  is  not  a  complete  count  of 
all  the  citizen  children  of  illegal  immigrants  In  California,  using  the  latest  Qual- 
ity Control  Survey,  the  California  Department  of  Social  Services  estimates 
that  approximately  255.881  citizen  children  will  access  Snte-administered 
welfare  programs.  From  this.  DOF  estimates  that  over  1 22.600  citizen  chil- 
dren will  receive  K- 1 2  education  at  state  taxpayer  expense.  In  total,  these 
citizen  children  impose  K-12  education  costs  amounting  to  at  least 
$598.5  million  for  1995-96. 

Citizen  Children  Welfare  Costs:  Since  1 988.  citizen  children  of  Illegal  im- 
migrants compnse  the  single  fastest  growing  portion  of  California's  AFDC 
caseload.  For  1995-96.  they  are  at  14  percent  of  the  entire  AFDC  caseload. 
The  State  cost  of  providing  welfare  to  citizen  children  for  1995-96  is  pro- 
jected at  $278.5  million. 

Citizen  Children  Health  Care  Costs: The  cost  of  providing  health  care-to 
citizen  children  is  significant  In  1 995-96  alone,  citizen  children  will  cost  state 
taxpayers  $76.6  million. 

LOCAL  COSTS 

California's  local  governments  also  bear  massive  costs  from  illegal  immigra- 
tion. Although  the  State  does  not  maintain  comprehensive  records  with  re- 
gard to  these  local  costs,  several  studies  conducted  by  local  governments  in 
recent  years  have  estimated  local  expenditures  for  illegal  immigrants. 

One  such  study  by  Los  Angeles  County  estimates  that  the  700.000  illegal 
immigrants  in  LA.  county  cost  taxpayers  more  than  $308  million  during 
1 99 1  -92.  Even  after  the  local  taxes  that  they  pay  were  considered.  Illegal  im- 
migrants still  imposed  net  costs  in  excess  of  $272  million. 
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A  study  by  the  State  Board  of  Corrections  estimates  that  there  are  7.000 
illegal  Immigrants  in  Califomia  local  jails.  These  criminaJ  illegal  immigrants 
cost  localities  more  that  $  1 1 7  million  annually. 

Another  study,  commissioned  by  the  San  Diego  Association  of  Governments, 
reported  that  more  than  1 ,300  illegal  immigrants  were  arrested  in  San  Diego 
County  in  1 985-86.  The  local  government  cost  associated  with  processing 
and  jailing  these  illegal  immigrants  approached  $12  million  during  that  year 

The  net  Sate  fiscal  impan  excludes  these  and  other  local  costs.  It  therefore 
significantly  understates  the  true  costs  of  illegal  immigration  to  California 
taxpayers. 

1995-96  BUDGET  PROPOSAL 

Once  again.  Governor  Wilson  has  made  his  call  to  the  federal  government  for 
full  reimbursement  of  illegal  immigrants,  a  keystone  of  his  1 995-96  Budget 
Proposal.  For  1 995-96.  the  budget  assumes  federal  reimbursement  of  $732 
million  for  the  cost  of  incarceration  and  health  care  benefits  to  illegal  immi- 
grants residing  in  Callfomia-These  reimbursements  are  due  to  Californians  as 
the  cost  for  illegal  immigrants  arise  exclusively  because  of  the  federal 
government's  failure  to  secure  the  national  borders  and  enforce  ia  existing 
Immigration  laws. 


1995-96  IMMIGRATION 

REIMBURSEMENT  PROPOSAL 

(DOLLARS  IN  MILLIONS) 

Program 

Population 

Federal 
Reimbunement 

Incarceration 
Medi-Cal 

31.600 
304.100 

S422 

JUiJ 

Total 

S732 

For  1 995-96.  the  Budget  assumes  $422  million  in  federal 
reimbursement  for  incarceration:  ( I )  the  receipt  of  $45 
million  in  the  first  quarter  of  1995-96,  resulting  from  the 
federal  1 995  appropriation  to  states  for  the  costs  of  In- 
carcerating illegal  immigrant  felons,  and  (2)  the  remaining 
$377  million  represents  incarceration  costs  to  the  State 
over  the  remaining  three  quarters,  beginning  October  I , 
1995,  and  assumes  that  the  federal  government  will  pro- 
vide 1 00  percent  reimbursement  to  states  in  the  federal 
1996  appropriation  bill. 


For  health  care  costs,  the  budget  assumes  nine  months 
funding,  beginning  October  I,  1995,  of  $310  million.  Full 
year  costs  are  estimated  at  $4 1 3  million. 

Although  the  Governor  continues  to  call  on  the  federal  government  to  re- 
view its  options  to  deal  with  the  $1.7  billion  education  costs  of  illegal  immi- 
grants, a  compelling  magnet  to  illegal  entry,  the  budget  does  not  rely  on 
reimbursement  of  education  costs.  Given  Califomia's  voters  overwhelming 
approval  of  Proposition  187,  Congress  should  move  to  enact  legislation  that 
repeals  the  current  federal  mandate  to  provide  educational  services  to  illegal 
immigrants.  In  the  interim,  until  Congress  does  take  action  to  repeal,  the 
Governor  once  again  calls  on  Congress  to  appropnate  full  federal  reimburse- 
ment for  the  costs  of  education  as  an  interim  measure.  If  federal  reimburse- 
ment IS  received,  the  additional  state  funding  will  be  available  for  other  high 
priority  education  programs  such  as: 
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Q  Tutoring  and  mentoring  hours  to  at  risk  youth, 

Q  Computers  for  children  in  the  classroom, 

Q  New  Healthy  Start  programs  to  integrate  health 
and  social  services  for  children  at  the  school  site, 
and 

Q  Expanded  access  for  children  of  low  income  fami- 
lies to  preschool  education. 

Further,  the  Governor  also  calls  upon  Congress  to 
give  states  the  authority  to  obtain  citizenship  infor- 
mation upon  enrollment. This  would  give  the  State 
the  ability  to  provide  the  federal  government  with 
the  Information  needed  to  either  reimburse  the  State 
or  to  enforce  any  future  federal  policy  that  repeals 
the  education  magnet 

CONCLUSION 


ii 

. . .  California  lias  welcomed  the 
courage,  diversity,  and  bard  work 
of  legal  inuttigrants.  However,  the 
greatest  threat  to  legal  immigra- 
tion is  a  dysfunctional  federal 
policy  that  fails  to  prevent  illegal 


entry. 


V 


California  retains  its  historic  commitment  to  toler- 
ance and  compassion.The  United  States  already  ac- 
cepts more  legal  immigrants  than  the  rest  of  the 
world  combined,  and  California  has  welcomed  the 
courage,diversity,and  hard  work  of  legal  immigrants. 
However,  the  greatest  threat  to  legal  immigration  Is 

a  dysfunctional  federal  policy  that  fails  to  prevent  Illegal  entry  and  mandates 
that  SQte  taxpayers  fund  the  rewards  for  illegal  entry. 

It  Is  both  wrong  and  unfair  to  reward  people  with  public  benefits  for  breaking 
our  immigration  laws,  and  especially  to  do  so  at  the  expense  of  needy  legal 
residents.That's  why  Californians  overwhelmingly  passed  Proposition  187. 

Governor  Wilson  urges  the  President  and  members  of  Congress  not  to 
ignore  the  clear  message  of  Proposition  187  — Washington  must  reclaim  its 
constitutional  responsibility  over  immigration  policy  —  it  must  prevent  illegal 
entry  and  take  full  responsibility  for  its  failure  to  do  so.  Immigration  reform 
must  occur  if  all  levels  of  government  are  to  have  the  resources  to  provide 
services  to  needy  legal  residents,  and  if  there  is  to  be  an  Incentive  for  those 
who  seek  residency  in  the  United  States  to  do  so  according  to  the  law  and  in 
fairness  to  those  already  here. 
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^Uolunded 
AJbndates' 

Bm  Could  Ease 
Burden  on  States 


:,  BjrWlUiunaaibanie 
'  -aadStaphanBair 

For  CaOtepia  Gov.  Pete 
WUaon.  who  wm  inaosntated 
for  a  apoand  tana  Satuniay 
in  Saaamotto.  the  debate  in 
Congress  over  requiring 
■tateti-to  pay  for,  prasrams 
witiKMit  giving  tiiMD  finds  to 
do  so  is  abwt  to  transcend 
tiieoretical  rrinrtplw  of  fed-. 
eiaUsni  and  get  down  to  a 
more  visoecal.questian — ttie 
poasibiUty  of  a  tax  cait  for  his 
constitiienta.-. 
The  Republican  push  to 
I  ootiielaat  trade  a  Senate 
.that  would  subctantiaUy 
reduce  the.atates'liigb  cosU 
of  paying  for  future  pro- 
grams ordered  by  Wsahing- 
toa,oou)d;malce  it  easier  for 
Wilson-to  cot  itate  Jncome 
taxes  by  to  biUioo,  a  proposal 
.-. tbe.Kepublicaa  governor  is 
'  tooaice  in  his  State, of  the 
State  speech  todfy. 

Then'a  no  question  that 
our  ability  to.cootrol  priori- 
ties tliat  are  important  to  u* 
wlU  be  enhanced  by  relief 
from  unfunded  mandates,* 
.  said  Russell  Gould,  the  state 
'I  director. of  finance:  '.. 

Federal  Jaws  and  regula- 
'  ..tions  'that'bnpoae  costly  re- ; 
qulremea^  on  sUte  and  local 
J  ga[vefnmenta  witiiout  giving 
:'■■  tliiem  Jnoney-tai.lfflplement 
..wthe.requiiemenU.«e  called . 
unhmded  federal  mandates. 


putt 
bill. I 


The  Washington  Post 
January  9,    1995 

The  Senate  biU,  as  with 
other  initiatives  such  ss  wel- 
fsre  reform  and  tne  proposed 
.  balanced  budget-amendmeot, 
has  accelerated  the  poUtlcil 
.debate  over  the  pfxqier  roles  ■'  < 
for  the'dlfferenV'levels'of  " 
govemmeotl  in>keeping  irlth>y  ■■ 
the  Repuhbcan  agenda,  the 
UtL'taitroduoed  by  Sen.  Dirk 
Kamptfaone  (R-Idaho),  holds 
the  potential  to  rein  In  the 
.  power  ifaat'WasbiDgtoo  has 
held  ever  the  atates  since  the 
atart  of  the  Great  Society. 

GonU  estnatea  that  fod- 
aral  mandatea  coat  CaUforala 
$8  billion  aaouaily,  mostly 
from  tmpleDentiag:reguls- 
tioas  attadied  to  environ- 
mental  and  liealth  and  wel- 
fare   leglalation.    After  ■■ 

8MllAN0AT«lMCd.l 

:  nid,  he  aald,  coly  10  percent  of  the 
!  budget  is  left,  for  "discretionary 
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'  VV  you  go  through  the  Idnd  of  eoo- 
poinic  period!  that  we've  gone 
through  and  you^re  been  looking  at 
every  dollar  you're  spending,  you 
begin  to  underatand'wisy  the  gover- 
nor has  been  pCTtting  for  mure  fwxi- 
bOity  n  teoms  of  naing  oor  resources 
and  aettiog  our  apen^ng  pikirities.* 
GouUaakL 

(For  more  than  two  years,  gover- 
nors and  Ug-dty.msyors  lave  com- 
plained tint  the  costs  of  implement- 
tag  the  fetteral.  govenunent's  social 
and  environmental  agendas  at  the 
ttate.  county  and  munidpil  levels 
arai  driving  atate  spfinding  priorities 
and  baokn^iting  kical  budgets. 
'  tTheir  Ideas  began  taking  bold  in 
WasUngton  last  year,  and  lut  week 
tiM^r  appeared  on  the  verge  of  frui- 
tibn.  Kemptfaome's  bill  is  supported 
by  56  senaton  and  the  White  House. 
AalSen.  Pete  V.  Ooatenid  (R-HMd 
put  it.  the  Kempthome  bU  symboliz- 
.es  the  *stait  of  a  fundamental  redefi- 
jajtioii  of  the  federalism  system." 
.  i.Uoder  the  bill,  future  legisIatkM 
mandating  action  "wting  more  than 
$60  milhon  must  iockide  a  Congres- 
aiooal  Budget  Office  estimate  of  the 
tofal  ODit  and  the  federal  funding  to 
Imeet  the  requirements.  If  the  cost  of 
^^^piian/M-  Is  not  fully  funded,  then 
ttet  mandate  either  would  not  take 
cfiect  or  it  would  be  scaled  back. 


' :  ^  GOP  leaders— House  Speak- 
^eri^iiawt  Gingikh  (Ca.)  and  Senate 
;liUpirity  Leader  Robert  J.  Dole 
.dCan.)— have- made  curtailing  un- 
■fudded  manriatfs  cne  of  their  top 
..kfblative  ptkktities.  They  praansed 
•governors  on  Friday  that  after  pas>- 
;  iog  Kempthome's  lilll  and  a  constltu- 

leral  budget,  they  would  push 
:  Congress  to  approve  s  constltutkiasi 
.■mmrimimt  bsoning  unfunded  msn- 
'dates.  '   .j;""'        ;'.'^ 

;    Ohki  Gov.  ,(k>ottt  V.'Voinovich 
(R)  haa  been  one  of  the  leaders  in 
:the  figbt  to  end  unfonded  mandates. 
.He  aaid'Kempthorne'a'blll  would 
"^cause  Congress  toiibe  more 
.;thaugfat^ta;(erms  df  their  actions 
in  passlag' akmg  coats'  and  wouki ' 
•provide  state  offidals  vrith  a  forum 
..to  meet  with  federal  regulators  on 
!lhe  coet-effeetiveaess  and  merit  of 
rUqtnre  rules  as  they  are  wiittait. 
K^v4'He.'«sid  that  peuage  of  tlie  legis- 
•''titioB  would  not  pnwide.  a  financial 
•jwindUl  for  Ohk>,  but  wouU  end  the  ' 
:?mntinnfd  escalatkai*  hi  paHhakmg 
.costs  of  laws  enacted  in  Washington. 
..I'll  is  important  that  everyooe  under- 
.atand  that  thia  is  not  retroactive  but 
. '  protpecthw,"  Voinovich  takL 
.  Some  govemots  and  state  legisla- 
tors have  claimed  that  during  ttiis 
decade  state  and  local  governments 
.will  spend  more  than  S200  UlUon  to 
.comply  with  current  federal  vnste- 
water  mandates.  A  survey  cooomls- 
skmed  by  the  U.S.  Conference  of 
•Mayors  last  year  asserted  tlut  10 
^electnri  federal  mandatea  cost  cities 
S6.4  billkn  in  1993  and  will  coat 
163.9  billion  over  the  next  four 
years. 
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The  Congreuioiul  Budget  Office 
hu  oliered  mote  modest  figures,  ea- 
tjouUng  that  the  Cnaiiclal  burden  oii 
Ideal  goveruraents  (or  the  federal 
progranu  bM  liaea  from  $225  mil- 
lion io  1086  to  t2M  billicn  In  IBOl. 
Tho  COO  tut  (aid  the  cuinulolive 
cott  ol  new  regulabona  imposed  on 
state  and  local  governments  from 
1983  to  1990  was  between  t8.9  bll- 
lion  and  $12.7  bllUon,  a  range  Uiat 
does  not  iodude  tequiremeats  tlai 
must  be  implemented  io  future 
;  years.  Nor  do  the  totab  include  the 
'  states'  inanrtated  cosU  of  Medicaid, 
the  aharal  stste-federal  health  pro- 
gram for  the  poor,  wbldi  the  Natioo- 
al  Govenora'  Aasodalion  has  said 
rose  to  (71  UUion  in  fiscal  1994. 

Among  the  most  btrusive  regub- 
tiODS  regularly  cited  by  the  gorer- 
oors  are  the  Safe  Drinidng  Water 
Act  amendment*  of  1986,  the  As- 
bestos Hazard  Emergency  Response 
Act  of  1986  and  the  1090  Clean  Air 
Act  afnendments. 

Wilson  long  has  been  in  the  fore- 
,  front  of  the  states'  battle  sgafaist  un- 
funded federal  mandates,  gaining  at- 
I  teotioo  mostly  for  his  campaign  to 
relieve  the  state  of  what  he  says  is  a 
pjnore  than  $2  billion  annual  burden 
I  of  providing  health,  social,  educa- 
tional and  correctional  services  to  il- 
legal aliens  because  of  federal  imm>- 
gration  policy. 

He  recently  filed  a  lsw«uit  in  fed- 
eral court  aeeldng  to  bar  the  Clinton 
administratioo  .from  enfordng  Uie 
federal  .."motor  voterT  law  that  al- 
lows people 'to  register  to  vote 
when  they  apply  for  aute  driver's 
licenses  or  social  services,  Wilson, 
'  who  earlier  bad 'ordered  his  state 
I  agencies  not  to  implement  the  law 
;  until  federal  funds  were  made  avail- 
able Io  pay  for  It,  estimated  that  It 
would  cost  $35.8  million  annually  to 
put  the  "motor  voter"  regulations 
into  effect. 


Vofaiovich  told  senators  last  -week 
that  a  recent  federal  highway  law 
forces  atatea  to  use  scrap  tires  in 
highway  pavement,  something  he 
dubbed  the  "rubberized  asphalt  re- 
quirement." Voinovich  said  the 
mandate  mil  take  $50  railliou  a  year 
out  of  Ohio's  bigiiway  budget.  For 
the  same  cost,  he  testified,  Ohio 
could  repave  nearly  700  iiiiics  of  ru- 
ral highway  or  fix  137  bridges. 

Even  though  legislation  similar  to 
Kemptbome's  bill  was  almost  ap- 
proved by  Democrats  io  the  iMt 
Congress,  uncertsiuty  lingers  sbout 
how  the  leglsbtum  would  be  ap- 
plied. 

Sen.  Carl  M.  Levin  (D-MlchJ,  for 
example,  has  rsiaed  questions  about 
one  of  tlie  central  proviBk>ns:  of  the 
bill — a  requirement  that  the  CBO 
,  estimate  the  costs  to  states  and  k>- 
calities  that  would  be  imposed  by  fu- 
ture legislation. 

In  a  letter  to  Levin,  CBO  Director 
Robert  D.  Reischauer  said  his  ana- 
lysts woukl  face  considerablo  diffi- 
culty in  estlnating  such  costs.  The 
costs  of  some  mandates  "wUl  be  very 
dlfikult.  If  not  fanposslUe'  to  deter- 
mine, lieischauor  aakl.  "Legisbtioo 
is  often  broad  and  lacks  the  specifics 
needed  to  project  future  impacts  at 
the  time  the  bill  Is  coosidered,"  he 
wrote. 
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Mr.  Waxman.  Would  the  gentleman  yield  since  he  has  some 
time? 

Mr.  GuTKNECHT.  Yes,  go  ahead. 

Mr.  Waxman.  It  is  interesting  you  have  already  been  able  to  for- 
mulate a  position  on  the  unfunded  mandates,  and  I  understand  it 
is  important,  but  I  think  this  takings  issue  under  H.R.  9  is  also  im- 
portant to  the  taixpayers  in  California.  It  changes  that  the  tradi- 
tional polluter  pays  to  reduce  the  pollution  and  requires  the  tax- 
payers to  do  it. 

I  would  like  to  have  you  submit  to  us  within  a  week  what  Gov- 
ernor Wilson's  position  would  be  on  this  issue.  It  is  coming  up  pret- 
ty quickly,  and  I  would  like  to  know  your  evaluation  of  what  enact- 
ment would  mean  for  the  California  taxpayers. 

Mr.  Strock.  Yes,  sir,  will  do. 

[Note. — Mr.  Strock  reports  that  the  Wilson  administration  has 
not  taken  a  position  on  this  Federal  legislation.] 

Mr.  Waxman.  Thanks.  Thank  you  for  yielding. 

Mr.  Strock.  If  I  might  add  one  point,  I  think  too  it  will  be  very 
interesting  to  look  at  that  because  it  could  be  viewed  in  one  way 
as  part  of  the  whole  issue  of  regulatory  budgeting,  so  it  is  certainly 
timely.  We  would  like  to  be  consulted. 

Mr.  McIntosh.  Thank  you  very  much.  Any  further  questions, 
Mr.  Gutknecht? 

We  will  proceed  with  Mr.  Shadegg. 

Mr.  Shadegg.  Thank  you,  Mr.  Chairman.  Mr.  Strock,  I  apologize. 
I  arrived  late  and  missed  the  beginning  of  your  testimony  and 
maybe  you  covered  this  point,  but  did  I  understand  that  there  are 
some  areas  where  the  State  of  California  is  prohibited  from  regu- 
lating or  imposing  environmental  restrictions  because  of  Federal 
law? 

Mr.  Strock.  Yes.  Those  relate  particularly  under  the  1990  Clean 
Air  Act  on  the  very  sensible  notion  that  some  things  that  are  inter- 
state, such  as  transportation,  need  to  have  Federal  standards.  The 
issue  had  arisen  that  the  U.S.  agency  has  missed  its  Clean  Air  Act 
deadlines,  and  I  could  submit  that  for  the  record,  sir,  if  you  would 
like  in  promulgating  those. 

Mr.  Shadegg.  I  come  to  this  issue  with  a  belief  that  the  people 
of  the  States  are  pretty  well  suited  to  protect  themselves  in  many 
instances  and  that,  in  fact,  the  Federal  Government,  including  the 
Federal  environmental  agencies  charged  with  protecting  the  envi- 
ronment have,  for  a  lack  of  resources  or  for  excessive  burdensome 
statutes,  not  been  able  to  regulate  the  environment  in  a  timely 
fashion,  and  I  guess  one  of  my  questions  would  be,  if  in  fact  there 
is  concern  that  this  moratorium  would  prevent  the  State  of  Califor- 
nia from  limiting  pollutants  or  protecting  its  environment  to  the 
extent  that  it  felt  necessary,  could  that  not  be  addressed  with  legis- 
lation which  would  simply  be  put  into  this  legislation  allowing  the 
State  of  California  to  take  such  measures  as  it  felt  necessary  to 
protect  its  environment  in  this  interim? 

Mr.  Strock.  If  I  could  have  a  chance  to  reflect  on  that  a  little 
bit.  But  clearly,  again,  I  think  the  issues  here — and  I  would  be 
pleased  to  submit  this  to  you,  sir — relate  largely  to  interstate 
transportation  where  the  Congress  has  stated  a  strong  view  that 
the  Federal  role  should  be  much  greater  than  usual.  And  what  has 
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happened  is  that  with  the  Federal  Government  not  meeting  a 
whole  series  of  explicit  legal  deadlines  in  the  statute  it  is  forcing 
the  States  to  have  to  overregulate  unnecessarily  things  in  our 
States  to  make  up  for  their  lack  of  action  here,  and  that  is  the  par- 
ticular issue  we  are  concerned  about. 

Mr.  Shadegg.  I  come  from  Arizona,  and  I  understand  that  in 
some  environmental  areas  in  the  East  where  States  are  small  and 
close  together  there  may  be  a  need  for  a  unified  approach,  but 
there  are  hundreds  of  miles — thousands  of  miles  of  air  between 
portions  of  California  and  portions  of  Arizona,  and  I  am  not  certain 
that  the  sort  of  one-size-fits-all  application  of  these  statutes  makes 
sense  in  the  West  where  there  are  great  distances  involved. 

And  I  think  to  a  certain  degree,  when  many  of  these  environ- 
mental statutes  were  first  enacted,  they  were  done  with  a  view 
that  the  States  will  not  take  charge  in  this  area. 

Again,  I  come  at  it  with  the  bias  that  people  can  protect  them- 
selves, and  the  States  are  doing  a  good  job  of  that,  and  that  lower- 
ing the  level  of  that  regulation  so  some  could  be  taken  care  of  at 
the  State  would  be  appropriate. 

And  if  there  is  some  grave  danger  raised  by  this  moratorium  that 
you  would  need  to  take  care  of  some  emergency  in  order  to  protect 
the  environment  of  the  State  of  California,  I  would  be  amenable  to 
allowing  the  States  and  to  entrusting  them  with  that  authority,  at 
least  during  the  period  of  this  moratorium. 

Mr.  Strock.  We  would  very  much  appreciate  the  chance  to  be 
able  to  have  input  on  that.  In  California,  I  know  Governor  Wilson 
shares  your  concern  about  this  "one  size  fits  all"  approach.  That 
has  been  the  cause  of  a  lot  of  difficulty,  such  as  automobile  inspec- 
tion and  maintenance,  which  I  know  is  of  some  concern  in  Arizona, 
and  other  issues. 

Mr.  Shadegg.  I  guess  some  of  us  are  no  longer  accepting  the 
premise  that  Washington,  DC,  is  the  font  of  all  wisdom. 

Mr.  MclNTOSH.  Thank  you. 

I  notice  Mr.  Peterson  came  back  into  the  room.  Let  me  turn  to 
Mr.  Ehrlich  and  then  Mr.  Peterson — no  questions.  Would  one  of 
you  mind  checking  to  see  if  Mr.  Peterson  has  any  questions  for  the 
witness? 

In  this  pause,  let  me  again  commend  you  for  your  efforts.  I  think 
you  demonstrate  that  it  is  possible  to  put  forth  an  effort  that  re- 
duces regulatory  burdens  and  still  be  faithful  to  protecting  the  en- 
vironment and  health,  and  I  commend  you  on  your  record  and  ac- 
complishments in  the  State  of  California. 

I  understand  that  Mr.  Peterson  has  no  questions.  Thank  you. 

With  that,  we  will  turn  to  our  next  panel  of  witnesses.  This  panel 
will  present  to  us  the  view  of  small  businesses.  It  includes  leaders 
here  in  Washington,  Tom  Donohue  with  the  American  Trucking  As- 
sociation and  Mr.  Vern  Gamer  of  Findlay,  OH.  It  also  includes  Mr. 
John  Motley,  vice  president  of  Governmental  Affairs  for  the  Na- 
tional Federation  of  Independent  Businesses;  and  an  NFIB  mem- 
ber, Mr.  Sal  Risalvato. 

Particular  thanks  to  the  gentleman  who  traveled  to  Washington 
today  to  discuss  this  issue. 
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STATEMENTS  OF  THOMAS  J.  DONOHUE,  PRESIDENT  AND 
CHIEF  EXECUTIVE  OFFICER,  AMERICAN  TRUCKING  ASSO- 
CIATION;  VERN  E.  GARNER,  PRESIDENT,  GARNER  TRUCK- 
ING, FINDLAY,  OH;  JOHN  MOTLEY,  VICE  PRESIDENT  OF  GOV- 
ERNMENTAL  AFFAIRS,  NATIONAL  FEDERATION  OF  INDE- 
PENDENT  BUSINESSES;  SAL  RISALVATO,  OWNER,  RIVER- 
DALE  TEXACO,  RIVERDALE,  NJ;  AND  EARL  WRIGHT,  VICE 
PRESIDENT,  INVENTIVE  PRODUCTS,  INC.,  DECATUR,  IL,  AC- 
COMPANIED BY  GRANT  A.  WRIGHT,  PRESIDENT 

Mr.  McIntosh,  Mr.  Donohue,  welcome. 

Mr,  Donohue.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  be 
here  for  your  first  hearing  in  this  new  Congress. 

For  the  record,  I  am  Tom  Donohue,  president  and  chief  executive 
officer  of  the  American  Trucking  Association,  the  national  trade  as- 
sociation for  the  trucking  industry. 

Let  me  just  tell  you  again  for  the  record  a  little  bit  about  our 
business.  Trucking  is  the  largest  transportation  mode  in  the  Na- 
tion. We  employ  7.8  million  people.  We  represent  5  percent  of  the 
gross  domestic  product,  earning  over  $312  billion  in  revenues.  And 
we  move  80  percent  of  the  dollar  value  of  all  the  freight  that  moves 
in  this  country.  Eighty-eight  percent  of  all  trucking  companies  are 
small  businesses. 

Mr.  Chairman,  if  you  are  looking  for  an  industry  which  is  essen- 
tial to  the  survival  of  our  country  yet  which  is  being  strangled  by 
overregulation,  you  can  stop  your  search.  In  fact,  after  I  complete 
my  testimony,  you  will  hear  from  Vem  Garner,  one  of  our  impor- 
tant members,  who  will  absolutely  spellbind  you  with  his  story  of 
what  regulation  can  do  to  a  small  company. 

Our  industry  pays  about  $8.5  billion  annually  just  to  comply  with 
regulations.  Some  of  them  are  very  important  and  very  reasonable 
and  others  quite  useless.  I  am  convinced  that  with  a  more  sensible 
approach  to  Federal  rulemaking  trucking  could  create  tens  of  thou- 
sands of  additional  good-paying  jobs  for  Americans  without  jeop- 
ardizing the  health  and  saf^ety  of  our  drivers  or  the  drivers  with 
whom  we  share  the  road.  That  is  why  the  trucking  industry  sup- 
ports H.R.  450,  the  proposal  to  freeze  the  implementation  of  Fed- 
eral regulations  for  a  short  period  of  time. 

After  we  put  the  brakes  on  runaway  rulemaking  we  can  then 
think,  Mr.  Chairman,  how  to  move  to  the  second  and  most  impor- 
tant part  of  this  process.  That  is,  setting  a  system  by  which  every 
future  regulation  will  be  judged.  Is  it  cost-benefit  sensible?  Does  it 
have  a  risk  assessment?  Is  it  really  going  to  do  something  for  the 
people  it  is  supposed  to  help?  And  does  it  protect  the  private  prop- 
erty of  our  small  businesses  and  of  our  fellow  citizens?  Those  are 
the  questions  that  must  be  answered. 

We  recognize  that  some  regulation  will  be  necessary;  and,  in  fact, 
this  industry  often  goes  to  the  Congress  and  seeks  regulation  to 
help  in  safety  and  clean  air.  In  fact,  we  have  a  very  strong  record 
in  that  regard. 

We  are  the  people  that  sought  out  and  had  passed  the  single 
commercial  driver's  license.  We  pushed  for  random  mandatory  drug 
testing  of  truck  drivers.  We  sought  for  a  long  time  to  get  a  ban  on 
radar  detectors  in  commercial  vehicles.  We  got  the  money  and  reg- 
ulation that  ensures  almost  2  million  roadside  inspections  of  trucks 
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conducted  in  this  country  every  year.  We  are  now  paying  a  large 
fee  to  assure  that  our  trucks  use  clean  diesel  fuel  and  have  reduced 
pollution  on  the  highways. 

These  regulations  make  sense  and  achieve  their  goals  in  a  rea- 
sonable and  cost-effective  manner.  Unfortunately,  all  too  often  that 
is  not  the  case. 

Let  me  g^ve  an  example.  I  want  to  talk  about  alcohol  testing,  and 
that  is  a  very  emotional  issue.  Focus  for  a  minute  on  the  facts.  The 
whole  area  of  alcohol  testing  for  truck  drivers  provides  in  my  view 
a  textbook  case  of  what  has  gone  wrong  with  Federal  rulemaking 
and  why  a  moratorium  followed  by  permanent  reform  is  so  impor- 
tant. 

Last  October,  in  the  midst  of  all  sorts  of  confusion,  we  petitioned 
the  Department  of  Transportation  to  delay  the  implementation  of 
their  regulations  scheduled  to  take  effect  on  January  1,  that  re- 
quired both  preemployment  and  random  alcohol  testing  conducted 
by  employers. 

I  need  to  tell  you  that  we  have  been  through  a  very  interesting 
pilot  test  of  roadside  testing  conducted  by  the  Federal  Government. 
For  2  years  alcohol  use  by  truck  drivers  was  tested  at  the  roadside 
in  four  States  around  this  country.  And  we  set  a  standard  of  .02 
blood  alcohol  content  [BAG],  something  none  of  us  could  measure 
up  to  going  home  from  a  cocktail  party  on  Gapitol  Hill.  We  stopped 
truck  afler  truck  for  2  years  and  less  than  .2  of  1  percent  of  the 
truck  drivers  failed  that  standard. 

Now  the  rule  that  we  were  supposed  to  have  should  have  been 
put  out  by  DOT  last  October  1994,  so  there  is  no  great  rush.  They 
finally  brought  it  out  January  1st.  And  we  said,  wait,  you  have  yet 
to  issue  the  explanations  that  must  come  in  your  rule  that  tell  us 
how  to  do  these  tests. 

There  is  also  a  court  case  pending  on  preemployment  testing. 
And,  by  the  way,  preemployment  testing  is  a  stupidity  test.  It  is 
not  a  safety  test.  We  had  a  terrible  holiday  because  we  spent  the 
time  with  the  Department  of  Transportation  trying  to  get  them  to 
make  a  decision.  It  wasn't  until  the  30th  of  the  month  that  they 
finally  split  the  baby  and  said,  OK,  we  won't  do  preemployment 
testing  until  after  we  put  out  the  testing  rules,  but  you  will  do  ran- 
dom testing.  That  didn't  help  us  a  great  deal. 

Mr.  Ghairman,  this  is  an  example  of  what  happens  when  people 
start  writing  press  releases  instead  of  thinking  about  the  fact  that 
this  is  going  to  cost  our  industry  a  quarter  of  a  billion  dollars  in 
1  year.  And  with  a  little  clarification  and  a  little  assistance  we 
could  do  the  job,  and  significantly  reduce  the  price. 

Mr.  Ghairman,  my  time  is  up,  so  I  will  simply  say  that  we  ought 
to  move  very  swiftly  to  pass  your  legislation,  making  any  accom- 
modations we  need  to  be  sure  that  people  that  need  emergency  leg- 
islation or  regulation  can  get  it.  The  Congress  can  provide  it,  and 
the  President  can  assure  it.  I  would  suggest  that  if  we  were  to  do 
this  we  could  get  going  in  a  very  orderly  way  on  full  regulatory  re- 
form. 

In  my  written  testimony  there  are  three  suggestions  for  additions 
to  the  rule  that  would  protect  some  of  these  issues.  Thank  you. 
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We  want  to  work  with  you  to  make  it  happen.  We  don't  want  to 
duck  the  rules.  We  want  sensible  rules  that  make  sense,  that  are 
cost-effective  and  realistic.  Thank  you. 

Mr.  McIntosh.  Thank  you.  We  ask  that  the  rest  of  your  testi- 
mony be  submitted  into  the  record  so  we  could  consider  those  sug- 
gestions. I  will  ask  each  witness  to  make  their  initial  presentation 
and  proceed  for  questioning. 

[The  prepared  statement  of  Mr.  Donohue  follows:! 

Prepared  Statement  of  Thomas  J.  Donohue,  President  and  Chief  Executive 
Officer,  American  Trucking  Associations,  Inc. 

I.  Introduction 

A.  ATA  REPRESENTS  THE  TRUCKING  INDUSTRY 

I  am  Thomas  J.  Donohue,  President  and  Chief  Executive  Officer  of  the  American 
Trucking  Associations  (ATA),  the  national  trade  association  of  the  trucking  industry. 
The  ATA  federation  includes  over  34,000  motor  carriers,  an  affiliated  association  m 
every  state,  and  11  conferences  representing  individual  segments  of  the  industry. 
The  ATA  federation  represents  every  type  and  class  of  motor  carrier  in  the  country. 

Thank  you  for  moving  ahead  on  the  proposal  to  freeze  the  implementation  and 
promulgation  of  federal  regulations.  This  freeze  is  absolutely  essential  to  give  Con- 
gress the  window  of  opportunity  needed  to  fulfill  the  promise  made  in  the  Contract 
with  America  to  fundamentally  improve  Federal  rulemaking.  ATA  is  committed  to 
work  with  you  to  enact  the  freeze  and  to  require  cost-benefit  analysis,  risk  assess- 
ment with  good  science,  and  private  property  protections  in  all  regulations  issued 
at  the  Federal  level. 

I  know  the  leadership  of  the  new  Congress  is  committed  to  fulfilling  all  planks 
of  the  Contract  with  America.  But,  in  our  view,  there  is  nothing  you  could  ao  this 
year  that  would  leave  a  stronger  legacy  for  our  country  or  produce  more  economic 
opportunity  for  our  people  than  regulatory  reform. 

B.  THE  TRUCKING  INDUSTRY  SERVES  AMERICA 

Trucking  is  the  nation's  largest  freight  transportation  mode.  The  trucking  indus- 
try employs  7.8  million  people  throughout  the  economy  in  jobs  that  relate  to  truck- 
ing activity — a  number  that  exceeds  the  population  of  42  of  our  50  states.  The  in- 
dustry has  gross  freight  revenues  equal  to  nearly  5%  of  the  Gross  Domestic  Prod- 
uct—a total  of  $312  billion  in  1993.  Trucks  account  for  78%  of  the  Nation's  freight 
bill  and  transport  45%  of  total  tonnage  shipped  by  all  modes — 3.1  billion  tons  of 
frei^t  annually. 

C.  THE  TRUCKING  INDUSTRY  IS  HEAVILY  REGULATED 

This  year  alone,  government  regulations  will  cost  the  trucking  industry  $8.5  bil- 
lion (an  average  $6,571  per  truck,  or  7.5%  of  the  truck's  annual  gross  receipts).  The 
Federal  government  regulates  virtually  every  aspect  of  how  we  operate  our  busi- 
ness, focusing  on  three  major  areas:  safety  and  engineering,  the  environment,  and 
labor  and  human  resources.  There  are  rules  telling  us  how  to  mark  our  trailers,  how 
to  maintain  our  trucks,  how  to  determine  if  our  drivers  are  qualified,  and  how  our 
drivers  must  operate  their  vehicles.  There  are  even  regulations  that  make  truckers 
responsible  for  water  pollution  caused  when  it  rains  on  our  properties. 

The  trucking  industry  is  committed  to  safety  and  a  clean  environment — and  we 
have  a  record  of  voluntary  action  to  prove  it.  ATA  has  consistently  supported  rea- 
sonable regulations  such  as  the  Commercial  Drivers  License,  random  drug  testing 
of  drivers,  and  clean  air  provisions.  We  recognize  that  in  the  pursuit  of  those  goals 
some  regulation  is  necessary.  However,  our  industry  cannot  sustain  the  burden  of 
continued  excessive  regulation  that  does  nothing  to  improve  safety  or  productivity. 
Nor  can  the  country. 

Right  now,  the  U.S.  Department  of  Transportation  (USDOT)  has  more  than  500 
people  who  work  just  on  trucking  issues.  Tnev  write  rules,  publish  rules,  enforce 
rules,  and  change  rules.  Similar  people  are  working  at  a  host  of  other  Federal  agen- 
cies that  have  tne  power  to  regulate  the  trucking  industry,  including:  the  Depart- 
ment of  Labor,  the  Interstate  (Jommerce  Commission,  the  Environmental  Protection 
Agency  (EPA),  and  the  Internal  Revenue  Service,  to  name  just  a  few. 

Equipment  standards  alone  cost  the  industry  over  $430  million  a  year.  New  emis- 
sion standards  to  meet  clean  air  requirements  will  raise  the  price  of  a  vehicle  10 
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to  20  percent,  costing  our  industry  $2  billion  a  year.  And  if  the  government  man- 
dates anti-lock  brakes  for  heavy  trucks,  you  can  add  another  $120  million  in  annual 
expense. 

In  addition  to  these  truck-specific  costs,  there  are  others — like  labor  costs — which 
all  businesses  share,  but  which  fall  harder  on  labor-intensive  industries  like  truck- 
ing. We  sufTer  disproportionately  the  cost  of  complying  with  regulations  governing 
employment,  workplace  safety  and  health,  and  benefits. 

Because  75%  oi  the  nation's  communities  depend  exclusively  on  truck  for  their 
frei^t,  the  economy  cannot  prosper  without  a  healthy  trucking  industry.  Trucking 
companies,  on  average,  eke  out  just  a  2%  profit  margin.  Overregulation  is  especially 
dillicult  for  the  88%  of  trucking  companies  that  are  small  businesses. 

II.  ATA  Supports  Swift  Passage  of  H.R.  450 

A.  ATA  SUPPORTS  THE  MORATORIUM 

ATA  supports  H.R.  450,  which  would  freeze  promulgation  and  implementation  of 
federal  regulations  from  November  9  until  June  30  and  delay  deadlines  by  five 
months.  This  freeze  would  provide  Congress  the  time  to  consider  and  enact  com- 
prehensive regulatory  reform  that  would  require  agencies  to  make  sure  that  the 
benefits  of  the  regulation  will  exceed  the  costs  and  that  there  will  be  an  assessment 
of  risks  that  incorporates  peer  review  and  good  science. 

Let  me  give  you  some  examples  of  the  kinds  of  foolish  and  short-sighted  regula- 
tions that  have  been  promulgated  or  will  be  made  effective  between  November  9  and 
June  30th  that  directly  affect  the  trucking  industry. 

1.  Random  Alcohol  Testing  Required  Before  the  Rules  were  Written. 

On  January  1,  1995,  trucking  companies  with  over  50  drivers  were  required  to 
begin  randomly  testing  drivers  for  alcohol.  Unfortunately  for  the  industry,  USDOT 
had  not  finished  writing  the  rules  establishing  what  kinds  of  devices  would  be  used 
to  screen  for  alcohol  use. 

This  has  led  to  confusion  and  unnecessary  costs.  Motor  carriers  have  been  forced 
to  implement  an  expensive  testing  system  when  decisions  made  in  the  next  few 
months  could  allow  a  much  cheaper — and  just  as  effective — solution. 

USDOT  had  been  petitioned  in  October  to  delay  implementation  for  all  types  of 
alcohol  testing  until  the  rules  were  finished.  The  Department  did  not  act  on  that 
petition  until  the  11th  hour — just  two  days  before  implementation  of  the  regula- 
tion— and  they  did  not  publicize  their  action  until  January  5.  USDOT  agreed  that 
its  failure  to  finalize  the  rules  was  justification  for  delaying  the  beginning  date  for 
pre-employment  alcohol  testing  until  May  1,  1995,  but  did  not  agree  to  delay  ran- 
dom testing,  which  must  be  done  by  motor  carriers  at  their  own  expense. 

USDOT's  response  to  these  objections  was  illogical  and  would  not  survive  a  cost- 
benefit  test.  We  have  given  DOT  a  reasonable  option  by  supporting  random,  road- 
side testing,  which  proved  successful  in  a  four-state  pilot  program  in  1993. 

2.  Documentation  of  Forbidden  Tests. 

If  you're  looking  for  a  prime  example  of  the  contradictory  and  confusing  nature 
of  federal  rulemaking,  consider  this:  on  December  2,  1994,  USDOT  prohibited  truck- 
ing companies  from  usin^  blood  to  test  for  alcohol  impairment.  This  decision  went 
against  our  recommendation  and  left  thousands  of  motor  carriers  with  fewer  options 
to  use  to  test  their  drivers. 

Yet  USDOT  went  a  step  further  by  requiring  companies  to  document  the  name, 
address,  and  telephone  number  of  blood  testing  facilities  they  could  have  used  if 
USDOT  had  allowed  it.  Over  500,000  trucking  companies  will  be  required  to  un- 
cover this  information  and  produce  it  at  any  time  that  they  are  unable  to  use  a 
breath  testing  device  for  reasonable  suspicion  or  post-accident  testing.  Of  course,  be- 
cause USDOT  prohibited  blood  testing  in  the  first  place,  the  number  of  testing  facili- 
ties carriers  can  find  does  not  reflect  what  would  oe  available  if  blood  testing  were 
permitted! 

We  believe  that  freezing  this  requirement  and  then  subjecting  it  to  cost-benefit 
analysis  would  reduce  our  costs  without  impairing  safety. 

3.  Micro-managing  Physical  Activity. 

OSHA  is  planning  to  issue  new  regulations  on  ergonomics  in  the  near  future. 
OSHA  had  sought  in  the  last  Congress  to  obtain  specific  legal  authority  for  a  provi- 
sion that  would  require  employers  to  redesign  or  completely  eliminate  work -related 
tasks  that  cause  so-called  "repetitive  strain  injuries,"  or  "cumulative  trauma  dis- 
orders." Congress  did  not  act  favorably  on  the  legislation,  so  the  agency  is  now  using 
its  regulatory  powers. 
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Among  the  tasks  that  OSHA  could  require  employers  to  eliminate  is  lifting  more 
than  25  pounds.  My  briefcase  weighs  more  than  25  pounds  and  I  imagine  yours  does 
too,  Mr.  Chairman.  Such  an  intrusion  into  the  operations  of  American  business  is 
unprecedented.  Even  the  Americans  With  Disabilities  Act  doesn't  go  that  far.  In 
fact,  we  believe  that  if  issued,  OSHA's  ergonomics  standard  will  be  one  of  the  most 
costly  and  complicated  regulations  ever  issued  by  the  federal  government.  We  esti- 
mate the  costs  of  compliance  to  the  trucking  industry  alone  will  be  in  the  billions 
of  dollars — not  only  in  direct  compliance  costs,  but  also  in  additional  costs  associated 
with  workers'  compensation  claims. 

We  believe  that  this  regulation  should  be  delayed  and  should  be  subjected  to  a 
rigorous  assessment  of  the  science  behind  the  risk  and  a  demonstration  that  the 
benefits  of  this  regulatory  intrusion  are  worth  the  costs. 

4.  Irrational  Clean  Air  Dictates. 

EPA  is  under  a  court  order  to  issue  a  Tederal  Implementation  Plan"  for  parts 
of  California.  EPA  estimates  these  rules  will  cost  the  California  economy  $6  billion 
a  year.  The  TIP'  that  was  proposed  by  EPA  earlier  this  year  would  require  trucks 
to  drive  out  of  California  and  return  before  they  could  make  a  second  pick-up  or 
delivery.  It  would  cut  back  on  the  number  of  aircraft  flights  by  1/3  and  even  require 
the  gas  from  cows  eating  grass  to  be  controlled. 

I  am  pleased  to  say  that  last  Friday  EPA  indicated  that  they  had  agreed  with 
the  plaintiff  environmentalists  to  seek  a  two  year  delay  in  the  effective  date  in  the 
start  of  the  FEP.  If  nothing  else,  this  gives  California  s  state  plan,  which  contains 
many  features  supported  by  the  industry,  a  chance  to  go  forward.  However,  EPA 
still  intends  to  issue  final  rules  by  February  15  that  will,  in  effect,  put  the  industry 
in  a  hostage  situation  if  the  government  fails  to  approve  the  California  plan. 

B.  THE  CONGRESS  MUST  ACT  QUICKLY 

We  urge  Congress  to  enact  H.R.  450  as  soon  as  possible.  We  understand  that  H.R. 
450  would  freeze  regulations  that  were  promulgated  or  made  effective  even  before 
the  bill  becomes  law.  However,  as  each  day  goes  by,  the  number  of  regulatory  bur- 
dens on  industry  increases.  We  do  not  want  to  incur  the  problems  and  the  costs  of 
complying  with  these  new  regulations  if  the  impact  of  the  regulatory  reform  provi- 
sions wilirequire  them  to  be  totally  reanalyzed. 

Some  may  argue  that  a  freeze  is  too  bold  a  step  and  that  Congress  should  allow 
the  agencies  to  continue  regulation  "as  usual."  We  disagree  and  urge  you  to  go  for- 
ward. We  believe  that  the  Dili  that  you  have  presented  responds  to  concerns  that 
could  otherwise  be  raised  and  gives  the  President  the  ability  to  act  for  true  emer- 
gencies or  to  act  to  reduce  real  regulatory  burdens. 

III.  Additional  Loopholes  to  Close 

We  fully  support  the  bill  that  you  have  drafted  as  a  means  to  freeze  regulations. 
However,  if  your  schedule  allows  further  amendments,  we  have  three  suggestions 
that  would  expand  the  scope  of  the  freeze  or  help  insulate  the  bill  from  court  chal- 
lenges. 

A.  INCLUDE  REGULATIONS  CREATED  BY  FEDERAL  GRANTS 

There  are  two  ways  the  government  imposes  requirements:  the  first  way — and  the 
one  the  Committee  has  addressed — is  when  the  government  writes  a  regulation  that 
imposes  fines  or  sentences  on  people  who  don't  comply.  The  second  kind  is  when 
the  government  withholds  money  that  people  are  entitled  to  unless  they  jump 
through  certain  hoops. 

The  introduced  version  of  the  bill  contains  a  definition  of  "regulatory  rulemaking 
action"  that  specifically  excludes  rules  that  are  connected  with  grants  (see  page  5, 
line  17  of  the  January  9th  version).  ATA  urges  the  Committee  to  include  grant  pro- 
grams in  the  moratorium.  The  Federal  transportation  program  has  numerous  exam- 
ples of  burdensome  regulations  imposed  on  states,  local  governments,  and  industry 
Dy  placing  general  conditions  that  must  be  met  to  obtain  transportation  grant  ftinds. 

For  example,  DOT  awards  states  $20  billion  of  fuel  tax  money  a  year  for  highways 
and  projects.  To  Qualify  for  that  money,  states  must  accept  several  statutory  "un- 
funded mandates.'  One  such  mandate  is  the  use  of  crumb  rubber  in  pavement, 
which  has  been  shown  to  accelerate  the  deterioration  of  roads. 

Excluding  grant  pro-ams  would  create  a  significant  loophole  for  federal  regu- 
lators and  interfere  with  the  ability  to  achieve  comprehensive  regulatory  reform. 
ATA  urges  the  Committee  to  prevent  regulators  from  adding  more  eligibility  limita- 
tions on  the  disposition  of  grant  money  during  the  moratorium.  This  could  be  done 
by  merely  deleting  the  term  "grants"  from  the  exclusion. 


128 


B.  INCLUDE  REGULATIONS  NOT  PUBUSHED 


The  definition  of  what  is  a  "regulatory  rulemaking  action"  is  limited  to  actions  on 
rules  "normally  published  in  the  Federal  Register".  (See  page  4,  lines  18  and  19.) 
This  is  a  major  loophole,  because  many  agencies,  such  as  Occupational  Health  and 
Safety  Administration  (OSHA)  and  EPA,  use  "guideline"  documents  that  are  not 

fmblished  in  the  Federal  Register  but  can  result  in  sanctions  when  they  are  not  fol- 
owed. 

The  current  language  would  appear  to  allow  an  agency  that  uses  the  guideline 
approach  to  continue  to  issue  these  kind  of  backdoor  regulations.  We  urge  the  com- 
mittee to  look  closely  at  the  language  to  see  if  the  loophole  can  be  closed. 

C.  STRENGTHEN  LANGUAGE  ON  COURT  DEADLINES 

We  fiilly  support  the  thrust  of  section  4(b)  that  applies  the  moratorium  to  regula- 
tions required  by  court  order. 

We  urge  you  to  look  carefully  at  the  current  draft  to  make  sure  that  you  have 
anticipated  questions  about  the  Constitution's  separation  of  powers  between  the  leg- 
islative and  judicial  branches.  While  Congress  certainly  has  the  ability  to  amend  an 
underlying  statute,  questions  could  be  raised  about  the  ability  of  the  Congress  to 
act  direct^  to  extend  a  judicial  decree. 

We  have  provided  draft  language  to  the  committee  staff  that  addresses  this  prob- 
lem by  applying  the  extension  to  the  underlying  statute  relied  on  by  the  court,  rath- 
er than  on  the  court's  order  itself. 

IV.  CONCLUSION 

ATA  supports  H.R.  450  which  would  freeze  promulgation  and  implementation  of 
federal  regulations  until  July  1  and  extend  deadlines  lor  five  months.  We  encourage 
the  Congress  to  move  swiftly  on  this  legislation.  We  also  urge  you  to  close  loopholes 
in  the  legislation  and  to  strengthen  the  language  on  court  deadlines. 

Let  me  underscore  a  point  I  made  at  the  outset.  If  you  do  nothing  else  this  year, 
enact  the  moratorium  followed  by  all  the  planks  pertaining  to  regulation  contained 
in  the  Contract  with  America.  This  would  be  far  more  significant  than  any  tax  cut 
because  it  would  permanently  change  the  relationship  oetween  government  and 
business.  Change  that  relationship,  and  you  will  trigger  an  explosion  of  economic 
opportunity  for  Americans  without  compromising  health  or  safety. 

That  would  be  a  real  revolution. 

Thank  you  for  the  opportunity  to  testify.  I  would  be  pleased  to  answer  any  ques- 
tions. 

Mr.  McIntosh.  Next  I  would  ask  Mr.  Gamer  to  present  his  testi- 
mony. 

Mr.  Garner.  Good  afternoon.  I  am  Vernon  Gamer,  president  of 
Garner  Trucking,  Inc.,  headquartered  outside  Findlay,  OH.  Gamer 
Trucking  is  a  small,  family  owned  truckload  carrier  founded  in 
1960  by  my  wife  and  myself  Last  year,  our  company  operated  85 
company  trucks  and  had  revenues  of  $9.7  million. 

I  support  a  moratorium  on  Federal  regulations  because  I  want 
Congress  to  take  a  look  at  what  existing  laws  and  regulations  have 
done  to  businessmen  like  myself  I  hope  you  will  be  able  to  stop 
new  rules  long  enough  to  find  a  way  to  bring  some  sanity  to  the 
compliance  costs  we  already  face.  Here  are  a  few  examples  of  what 
I  mean. 

First,  under  the  Clean  Air  Act  the  Federal  Environmental  Pro- 
tection Agency  is  regulating  the  rain  that  falls  on  my  property.  The 
specific  burdens  under  these  rules  depend  on  whether  EPA  is  doing 
the  regulating  directly  or  have  turned  the  job  over  to  State  agen- 
cies as  in  Ohio.  In  mv  case,  in  1991,  I  had  to  dig  a  pond  for  my 
main  terminal  grounds  at  a  cost  of  $85,000  to  capture  the  storm 
water  that  runs  off  my  trucks  and  parking  areas.  Annual  mainte- 
nance costs  come  to  $7,500.  It  was  predicted  the  pond  wouldn't 
flood  more  than  once  in  100  years.  We  used  the  environmental  en- 
gineers, and  the  pond  was  constructed  to  their  specifications.  In  the 
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first  10  months  it  had  already  flooded  twice;  so,  obviously,  it  re- 
leased anything  that  was  in  the  pond  into  the  neighboring  farmer's 
field.  So,  with  that,  we  didn't  have  to  test  the  pond  anymore  be- 
cause testing  was  not  necessary  because  the  thing  floods.  The  pond 
is  not  completely  useless  though  because  we  do  allow  our  volunteer 
local  fire  department  to  use  it  for  fires  in  our  area,  being  that  we 
are  out  in  the  township. 

It  is  not  as  if  I  had  been  pouring  oil  all  over  the  ground  before 
that.  In  1989,  we  installed  an  oil/water  separator  with  a  complete 
overhead  roof  enclosure.  In  addition,  we  connected  all  maintenance 
shop  drains  to  a  separator  at  a  cost  of  $126,000  to  prevent  any 
spills,  leaks,  or  unknown  disasters  that  might  happen  from  causing 
harm  to  the  environment.  That  system  costs  roughly  $6,000  a  year 
to  maintain. 

Second,  the  Resource  Conservation  and  Recovery  Act  has  let  the 
Federal  and  Ohio  EPA  make  it  prohibitively  expensive  to  keep 
using  the  nine  underground  storage  tanks  that  I  had  at  various 
terminals.  Last  year,  1  had  to  either  install  monitoring  wells  and 
make  the  tanks  corrosion-resistant,  which  was  much  too  costly  for 
the  volume  of  fuel  that  we  use,  so  obviously  I  had  to  dig  them  up. 
I  could  have  probably  done  that  job  with  my  own  people  using  our 
equipment  for  around  $14,000,  but  I  was  required  to  use  a  certified 
contractor  to  dig  them  up,  dispose  of  them,  test  the  soil  under  a 
State  inspector's  supervision  and  fill  the  holes  with  the  right  kind 
of  clean  dirt.  The  bill  came  to  approximately  $14,000  for  each  tank. 
By  the  way,  not  one  tank  was  found  to  have  leaked  a  drop.  If  I 
have  time  later,  I  would  like  to  give  how  I  think  this  should  be 
handled. 

I  replaced  the  tank  in  my  main  terminal  with  an  above-ground 
tank,  which  I  had  to  surround  with  a  concrete  wall — a  dike  in  other 
words.  Before,  I  was  getting  truckload  deliveries  of  fuel,  which  gave 
me  a  volume  discount  compared  to  less  than  truckload  deliveries 
or  purchases  at  truck  stops.  But  the  State  fire  marshal  said  I 
couldn't  install  an  above-ground  tank  big  enough  to  store  a  full 
truckload  because  I  am  4  miles  beyond  the  city  water  lines  and 
supposedly  didn't  have  an  adequate  water  supply,  even  though  I 
have  just  installed  a  pond  that  the  fire  brigade  finds  adequate  for 
fire  fighting. 

So  now  1  have  spent  $126,000,  destroyed  nine  tanks  that  were 
not  leaking,  plus  $10,000  to  build  an  above-ground  tank  that  is 
smaller  than  I  want,  plus  $5,000  to  build  a  dike  around  the  tank. 
In  addition,  I  now  pay  an  additional  $25,000  a  year  more  for  fuel 
at  my  main  terminal  because  I  have  to  pay  the  higher  less-than- 
truckload  price,  and  I  pay  $30,000  a  year  more  for  fuel  on  the  road 
than  I  was  paying  to  fuel  my  trucks  at  my  own  other  terminals. 

I  realize  these  costs  are  not  all  direct  results  of  Federal  regula- 
tions. But  because  of  how  EPA  has  either  implemented  these  two 
laws  directly  or  allowed  Ohio  to  enforce  them,  I  have  incurred  one- 
time costs  of  $352,000  and  annual  costs  of  $68,500  at  no  benefit  to 
myself  or  anyone  else  except  the  local  fire  department  and  a  few 
ducks  and  geese. 

My  final  example  came  about  as  a  result  of  the  Clean  Air  Act 
regulations.  In  October  1993,  EPA  required  all  trucking  companies 
to  start  using  low-sulphur  diesel  fuel.  This  conversion  cost  us  un- 
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told  dollars  and  downtime  during  the  severe  cold  weather  snap  in 
January  1994.  Even  with  additives,  the  low-sulphur  diesel  would 
not  allow  our  engines  to  operate.  We  had  10  units  that  had  injector 
pump  failures  at  the  cost  of  approximately  $500  per  pump — plus 
lost  revenue  to  downtime. 

Perhaps  I  could  understand  the  need  for  this  if  I  had  been  in  vio- 
lation or  something,  but  I  have  never  been  cited  for  any  environ- 
mental offense.  I  have  already  put  a  lot  of  money  into  equipment, 
recordkeeping  and  training  to  comply  with  environmental  rules. 

I  just  want  to  know,  when  is  it  going  to  stop?  I  hope  the  answer 
is,  as  soon  as  this  bill  passes. 

Thank  you,  Mr,  Chairman, 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Garner. 

Now  I  would  like  to  introduce  a  friend  to  all  of  us  here,  Mr,  John 
Motley  with  NFIB.  Welcome. 

Mr.  Motley,  For  the  record,  I  am  John  Motley,  vice  president  of 
Governmental  Affairs  for  the  National  Federation  of  Independent 
Business,  NFIB,  And  on  behalf  of  our  600,000  members  across  the 
country  I  want  to  thank  you  for  the  opportunity  to  appear  today 
to  testify  on  the  subjects  of  regulatory  reform  and,  in  particular,  on 
H,R.  450,  the  Regulatory  Transition  Act  of  1995,  which  would  im- 
pose a  moratorium  on  government  regulations  or  issuing  of  govern- 
ment regulations  until  June  of  this  year. 

If  I  can,  I  will  submit  my  testimony  for  the  record  and  summa- 
rize it. 

With  me  today  is  Sal  Risalvato,  who  is  the  owner  of  Riverdale 
Texaco,  who  will  testify  after  me  as  to  the  impact  of  government 
regulation  on  his  individual  business. 

Government  regulations,  rules,  red  tape  and  paperwork  are  the 
bane  of  small  busmess  owners  across  this  country.  They  are  a  hid- 
den tax  that  makes  it  much  more  difficult  to  start  a  small  business 
but,  probably  even  more  important  than  that,  for  the  small  busi- 
ness to  survive  for  its  first  one  or  two  critical  years  in  operation. 

In  a  study  done  by  the  NFIB  Foundation  called  "New  Business 
in  America"  and  released  3  or  4  years  ago,  the  one  thing  that  was 
surprising  was  that  most  small  business  owners  didn't  understand 
the  impact  of  government  rules,  regulations  and  red  tape;  and  they 
were  very  unprepared  to  deal  with  it;  and  it  was  a  major  cause  of 
their  failure  during  their  first  2  years  of  operation. 

Government  regulation  has  been  the  major  focus  of  the  1980  and 
1986  White  House  conferences  on  small  business,  and  it  is  showing 
up  as  a  major  problem  in  the  recommendations  coming  from  State 
meetings  from  the  1995  five  White  House  conference  on  small  busi- 
ness. 

After  the  1980  White  House  conference  on  small  business,  Con- 

fress  enacted  the  Regulatory  Flexibility  Act  to  help  small  firms 
eal  with  government  regulations  and  also  the  Paperwork  Reduc- 
tion Act,  two  of  the  high  recommendations  which  came  out  of  that 
conference, 

Tom  Gray,  the  former  Chief  Economist  for  the  U.S.  Small  Busi- 
ness Administration,  estimated  that  the  cost  of  government  regula- 
tion to  the  American  economy  was  over  $1  trillion  a  year.  The  di- 
rect costs  to  the  business  community  have  been  estimated  between 
$500  billion  and  $800  billion  a  year.  And  the  administration's  own 
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National  Performance  Review  put  the  cost  to  the  private  sector  at 
$430  billion  or  9  percent  of  GDP. 

In  our  study,  Problems  and  Priorities,  in  which  we  asked  small 
businesses  to  prioritize  75  leading  problems  for  small  businesses, 
which  was  released  in  1992,  government  regulation  was  No.  8,  gov- 
ernment paperwork  was  No.  11, 

And  in  another  publication  of  our  foundation  called  Small  Busi- 
ness Economic  Trends,  which  is  a  monthly  publication,  taxes  and 
regulation  have  fought  back  and  forth  over  the  last  year  for  the  No. 
1  and  the  No.  2  spot.  So  it  is  a  major  problem. 

Small  business  owners,  we  believe,  bear  a  much  heavier  burden 
than  anybody  else  in  society  because  regulation  is  a  fixed  cost  of 
doing  business.  Therefore,  the  same  amount  or  the  same  cost  of 
regulation  spread  over  the  smaller  resources  or  the  smaller  output 
of  small  businesses  is  a  much  larger  proportion  of  their  bottom  line 
and,  therefore,  much  more  difficult  for  them  to  deal  with. 

Small  business  is  simply  not  equipped,  because  they  don't  have 
the  resources;  they  don't  have  the  lawyers;  they  don't  have  the  ac- 
countants; and  they  don't  have  the  people  to  read  the  regulation  or 
to  fill  in  the  paperwork  and  send  it  in  to  the  Federal  Government. 
That  is  why  NFIB  strongly  supports  H.R.  450,  which  imposes  a 
moratorium  until  the  end  of  June.  In  fact,  we  would  like  to  see  the 
moratorium  imposed  even  longer. 

It  is  like  a  tourniquet.  It  stops  the  bleeding  of  increased  costs  im- 
posed on  the  business  community.  And,  too,  it  sends  a  very  impor- 
tant signal  we  believe  to  small  business  owners  across  the  United 
States  that  Congress  is  finally  serious  about  dealing  with  the  prob- 
lem of  overregulation  of  the  business  commimity. 

They  will  understand  it.  They  may  not  understand  the  standards 
or  judicial  review  or  risk  assessment  or  regulatory  budgets,  but  the 
one  thing  that  they  will  understand  is  a  moratorium,  and  we  urge 
you  if  you  possibly  can  to  make  the  moratorium  even  longer. 

NFIB  members  also  enthusiastically  support  the  entire  regu- 
latory reform  agenda  that  is  contained  in  the  Contract  with  Amer- 
ica and  the  Job  Creation  and  Wage  Enhancement  Act.  Specifically, 
we  are  very  much  in  favor  of  the  judicial  review  provisions  being 
added  to  the  Regulatory  Flexibility  Act. 

Agencies  have  ignored  or  played  very  loosely  with  the  small  busi- 
ness impact  analyses  which  are  required  under  the  act  which 
leaves  small  business  owners  no  recourse.  Therefore,  we  need  to 
have  the  right  to  challenge  those  analyses  in  court  so  that  we  can 
prevent  some  of  the  overregulation  which  has  taken  place. 

We  also  strongly  support  the  reauthorization  and  the  strengthen- 
ing of  the  Paper  Reduction  Act.  Paperwork  follows  regulation  like 
night  follows  day.  If  you  have  a  regulation  you  need  the  statistics 
gathered  by  the  paperwork  to  implement  the  regulation.  And  one 
is  just  as  important  as  the  other  to  small  business  owners.  There- 
fore, we  would  suggest  that  you  put  in  the  Paperwork  Reduction 
Act  that  paperwork  should  be  reduced  to  10  percent  a  year  for  5 
years,  which  is  a  50  percent  reduction  overall,  and  that  then  you 
impose  a  paperwork  budget  on  new  issuances  of  paperwork  out  of 
Federal  regulations,  and  make  it  a  zero  sum  game. 
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If  you  are  going  to  add  a  new  regulation,  take  one  away  some- 
where. I  don't  think  you  will  have  difficulty  finding  where  to  take 
it  away. 

We  also  strongly  urge  that  you  include  third-party  paperwork  in 
the  strengthening  of  the  Paperwork  Reduction  Act. 

Let  me  conclude,  Mr.  Chairman,  by  saying,  the  way  NFIB  views 
regulatory  reform,  our  hope  is  that  the  regulatory  reform  effort 
goes  in  in  three  tiers.  No.  1,  is  the  moratorium,  which  will  send  the 
signal  that  small  business  owners  are  looking  for  that  we  are  fi- 
nally serious  about  dealing  with  these  problems.  Two,  the  systemic 
reforms  that  are  needed — risk  assessment,  judicial  review,  possibly 
even  sunsetting  regulations  every  3  to  5  years  so  that  we  take  the 
old  ones  that  are  not  needed  any  longer  off  the  books.  And,  finally, 
a  review  of  all  the  current  laws  that  are  out  there  and  the  regula- 
tions which  may  very  well  be  causing  damage  and  are  not  needed 
any  longer. 

We,  like  the  truckers,  look  forward  to  working  with  you  as  you 
perfect  this  legislation  in  the  future  and  as  you  approach  the  larger 
regulatory  agenda.  Thank  you. 

Mr.  MclNTOSH.  Thank  you. 

[The  prepared  statement  of  Mr.  Motley  follows:] 

Prepared  Statement  of  John  J.  Motley  III,  Vice  President,  Federal  Govern- 
mental Relations,  National  Federation  of  Independent  Business  [NFIB] 

Mr.  Chairman,  my  name  is  John  Motley  and  I  am  the  Vice  President  of  Federal 
Governmental  Relations  for  the  National  Federation  of  Independent  Business 
(NFIB).  NFIB  is  the  nation's  largest  small  business  advocacy  organization,  rep- 
resenting more  than  600,000  small  business  owners  in  all  50  states  and  the  District 
of  Columbia.  The  typical  NFIB  member  employs  five  people  and  grosses  $250,000 
in  annual  sales.  NFIB's  membership  mirrors  the  nation's  mdustry  oreakdown  with 
a  majority  of  its  members  in  the  service  and  retail  sectors. 

I  want  to  thank  you  Mr.  Chairman  and  the  subcommittee  for  having  me  here 
today  to  discuss  one  of  the  most  frustrating  and  aggravating  problems  facing  small 
business  owners  today — government  paperwork,  red  tape  and  regulation.  But  before 
I  go  into  the  horrors  of  regulation,  it  is  important  for  the  subcommittee  to  under- 
stand the  composition  of  the  business  community  and  some  demographics  of  small 
business  owners. 

First  it  is  impwrtant  to  look  at  the  business  community  as  a  whole.  One  inac- 
curate perception  in  this  country  is  that  all  business  is  big  business.  This  is  not  cor- 
rect. There  are  five  million  employers  in  the  United  States  today.  Of  those  five  mil- 
lion, 60  percent  of  them  employ  4  employees  or  fewer  and  94  percent  employ  fewer 
than  50  employees.  These  figures  illustrate  a  fact  that  is  typically  lost  during  de- 
bates on  the  impact  of  certain  legislation  and  regulations — small  business  by  pure 
volume  dominates  this  country's  economic  engine. 

Another  misleading  perception  is  that  a  small  business  is  a  smaller  version  of  a 
big  business.  Nothing  could  be  further  from  the  truth.  For  example,  one-half  of 
small  business  owners  start  their  business  with  less  than  $20,000,  most  of  which 
is  from  personal  or  family  savings.  Most  small  business  owners  do  not  make  a  lot 
of  money  (40  percent  earn  less  than  $40,(X)0);  they  survive  on  cash  flow  not  profit- 
ability. Start-up  small  businesses  are  the  most  vulnerable.  Of  the  800,000. to 
900,000  businesses  that  start  each  year,  half  will  be  out  of  business  within  five 
years.  Many  small  business  owners  will  tell  you  that  the  burden  of  regulation  has 
much  to  do  with  whether  they  survive  or  perish.  While  it  is  rough  going  at  the  start, 
the  small  businesses  that  do  make  it  are  the  major  job  generators  in  this  country. 
From  1988  to  1990  small  business  with  fewer  than  20  employees  accounted  for  4.1 
million  net  new  jobs,  while  large  firms  with  more  than  500  employees  lost  501,000 
net  Jobs. 

Nlany  in  Washington  have  a  consensus  on  a  great  number  of  issues  facing  this 
countiy.  There  is  growing  bipartisan  agreement  about  a  phenomena  that  is  taking 

filace  in  America's  small  business  sector — the  burden  created  by  federal  regulation 
alls  predominantly  and  disproportionately  on  the  very  people  who  we  rely  upon  to 
create  jabs,  small  business  owners.  To  that  end,  I  woulcf  like  to  focus  on  four  topics 
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today.  First,  I  will  describe  to  the  subcommittee  the  frustration  of  dealing  with  regu- 
lations. Second,  I  will  explain  why  NFIB  believes  a  regulatory  moratorium  is  tne 
right  policy  to  adopt  in  the  beginning  of  the  104th  Congress.  Third,  I  will  discuss 
broader  efforts  to  accomplish  regulatory  reform  that  NFIB  has  supported  for  years, 
many  of  which  are  part  of  the  Contract  with  America.  And  finally,  I  will  share  with 
you  NFIB's  reasons  why  outdated  laws  and  regulations  need  to  be  reviewed  and 
changed. 

THE  COSTS  AND  HORRORS  OF  REGULATIONS 

Small  business  owners  across  this  country  are  being  trampled  by  the  costs  and 
burdens  associated  with  regulations.  The  evidence  is  abundant  and  also  easily  con- 
vincing. NFIB  has  gathered  it  from  our  own  research,  others  in  Washington  re- 
searching this  issue,  and  most  importantly  from  individual  members  who  are  strug- 
gling to  comply  with  the  federal  government's  web  of  regulations. 

The  NFIB  Education  Foundation,  NFIB's  research  arm,  published  in  1992  an  ex- 
tensive survey  entitled  "Small  Business  Problems  and  Priorities".  It  looked  at  and 
ranked  the  top  75  problems  facing  small  business.  And  to  the  surprise  of  many, 
problems  relating  to  regulation  and  government  paperwork  were  the  fastest  rising 
area  of  concern  in  the  entire  survey.  In  the  most  recent  data  available  from  the 
NFIB  Education  Foundation's  monthly  "Small  Business  Economic  Trends,"  taxes 
and  regulations  were  the  top  problems  facing  small  businesses  in  America. 

Anotner  NFIB  Education  Foundation  study  ("New  Business  in  America")  clearly 
illustrates  the  impact  regulations  have  on  new  businesses,  which  create  about  one- 
third  of  the  new  jobs  in  the  economy.  The  study  found  that  of  all  the  challenges 
faced  by  a  new  business,  owners  are  least  prepared  to  deal  with  government  regma- 
tions  and  red  tape,  and  are  generally  surprised  by  the  extent  to  which  government 
plavs  a  role  in  their  business. 

When  looking  at  the  data  it  is  easy  to  see  why  regulations  are  the  fastest  growing 
concern  to  small  business  owners.  The  dead-weight  loss  to  society  from  regulation 
is  estimated  to  be  more  than  $1  trillion  dollars  per  year.  By  dead-weight  I  mean 
that  the  losses  due  to  regulation  exceed  the  benefits  of  the  regulation  by  more  than 
$1  trillion  per  year. 

According  to  studies  done  by  Thomas  Hopkins  of  the  Rochester  Institute  of  Tech- 
nology, and  William  G.  Laffer,  III  and  Nancy  Bord  of  the  Heritage  Foundation,  the 
direct  costs  of  regulatory  compliance  to  businesses  that  are  associated  with  regu- 
latory compliance  are  somewhere  in  the  range  of  $500  billion  to  $800  billion  dollars. 
The  current  Administration  pointed  out  in  its  National  Performance  Review  that  the 
compliance  cost  imposed  by  federal  regulations  on  the  private  sector  were  at  least 
$430  billion  per  year  or  9  percent  of  GDP. 

Complying  with  regulations  costs  our  economy  dearly.  The  hidden  tax  of  comply- 
ing with  regulation  is  no  less  a  tax  than  any  other  government  levy.  And  when  it 
comes  to  businesses,  this  hidden  tax  is  regressive;  it  hits  the  "little  guy"  the  hardest. 

There  are  several  reasons  why  smaller  businesses  bear  a  heavier  regulatory  bur- 
den than  larger  businesses.  One  reason  has  to  do  with  the  fixed  cost  aspect  of  regu- 
lation. Almost  all  regulations  have  some  fixed  costs.  Fixed  costs  are  independent  of 
output,  i.e.,  any  company  affected  by  the  regulation  pays  the  same  fixed  cost.  An 
example  of  fixed  costs  would  be  a  requirement  that  every  firm  complete  a  lengthy 
quarterly  report  submission  to  a  regulatory  agency.  It  would  cost  every  firm  the 
same  amount  to  complete  the  report.  But  larger  firms  can  spread  the  fixed  costs 
over  large  quantities  of  output.  The  average  fixed  cost  or  fixed  cost  per  unit  of  out- 
put is  low,  therefore,  and  it  has  only  a  small  effect  on  price.  The  smaller  company 
with  the  same  fixed  cost,  but  lower  levels  of  output,  has  a  much  higher  fixed  cost 
per  unit  of  output.  If  the  smaller  firm  passes  the  cost  on  to  the  consumer  by  raising 
prices,  fewer  will  buy  the  product  at  the  higher  price  and  profits  will  fall. 

This  is  a  technical  explanation,  but  simply  put,  small  business  because  of  econo- 
mies of  scale  is  not  equipped  to  deal  with  federal  regulations.  Walk  into  any  small 
business  and  look  for  the  accounting  department,  the  legal  counsel,  or  the  human 
resources  division.  You  will  not  find  tnem. 

Unfortunately,  the  case  I  just  made  has  never  been  understood  by  bureaucrats. 
The  avalanche  of  regulation  continues  to  pummel  the  small  business  owner.  Case 
in  point,  there  were  64,914  pages  in  the  Federal  Register  in  1994,  this  is  compared 
to  44,812  pages  in  1986 — an  increase  of  20,102  pages.  Just  remember  how  small  the 
print  is  on  each  page  of  the  Federal  Register  and  one  can  begin  to  conceptualize 
the  burden  of  the  regulatory  avalanche. 

The  letters  we  receive  from  NFIB  members  speak  louder  than  statistics.  For  ex- 
ample, a  small  construction  company  inquired  about  bidding  on  a  small  remodeling 
project  at  a  post  office  in  South  Dakota.  The  owner  says  he  received  34  pages  of 
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plans,  400  pages  of  building  specs  and  a  100  page  book  of  bidding  instructions.  Of 
these  instructions,  this  small  business  owner  wrote  in  a  letter  to  the  U.S.  Post- 
master, "If  [your]  goal  is  to  discourage  prospective  bidders,  I'm  sure  [you  have  been] 
successful." 

Then  there  is  the  woman  from  Connecticut  who  used  her  and  her  husband's  fam- 
ily savings  to  open  a  small  manufacturing  business.  She  says,  "While  these  regula- 
tions start  out  with  good  intentions,  the  end  result  is  that  many  become  confusing 
and  too  onerous  for  a  small  business  owner  like  myself  to  deal  with  effectively.  As 
a  result,  the  employees  also  suffer.  The  money  we  spend  simply  trying  to  comply 
with  these  rules  could  be  better  spent  on  the  growth  of  our  business,  creating  more 
jobs  and  benefitting  our  current  employees." 

As  an  example  she  points  to  certain  OSHA  rules.  "There's  the  lockout/tagout  re- 
quirement that  needs  a  manual  to  basically  say  if  a  machine  is  not  functioning  prop- 
erly, turn  it  off,  pull  the  plug  and  make  sure  nobody  else  uses  it  until  it's  fixed. 
Of  course,  in  a  small  shop  like  ours,  with  few  machines,  everyone  knows  when  a 
machine  is  broken,  and  the  machine  is  fixed  immediately  or  we  can't  produce.  There 
is  the  Material  Safety  Data  Sheets,  which  is  a  listing  for  various  types  of  hazardous 
materials  which  must  be  kept  track  of.  Yet,  after  some  searching,  I  am  still  unable 
to  find  someone  knowledgeable  on  these  substances  and  where  they  are  found  ex- 
actly." 

Then  there  is  the  small  business  owner  who  is  confused  by  immigration  forms  [I- 
9]. — She  writes,  "It  reads  something  like  a  Chinese  food  menu." 

Yet  another  example  is  the  woman  small  business  owner  from  Florida  who  com- 
ments on  small  business's  inability  to  secure  financing  because  of  government  regu- 
lation, ".  .  .  red  tape  or  paperwork  is  the  single  biggest  obstacle  in  securing  small 
business  financing  today.  Business  owners  are  oft^n  totally  discouraged  and  dis- 
gusted with  the  amount  of  paperwork  required  for  lines  of  credit,  small  business 
loans,  home  equity  loans,  etc.  And  the  costs  involved  in  closing  a  loan  due  to  regula- 
tions that  must  be  enforced  are  staggering.  Commercial  appraisals  have  risen  from 
approximately  $1,000  to  $2,500.  Documentary  preparation  fees  have  risen  from  $0 
to  $250.  A  recent  small  business  loan  of  $300,000  secured  by  real  estate  had  closing 
costs  of  a  whopping  $8,600  or  2.9%  of  the  loan  value — all  attributable  to  new  regu- 
latory guidelines." 

Finally,  a  small  business  owner  from  Maryland  illustrates  what  is  wrong  with  the 
system,  he  states;  "Under  current  operating  rules,  OSHA  representatives  cannot 
consult  or  advise  us — if  they  come  on  our  job  sites  they  can  only  write  citations.  You 
must  certainly  understand  that  this  engenders  an  has  vs.  them'  mentality  if  we  are 
visited."  He  goes  on  to  explain,  "Currently,  even  the  smallest  error  in  safety  can  re- 
sult in  an  expensive  fine  or  many  hours  of  letter  writing,  meetings,  lawyers  and 
management  hours  expended.  This  is  so  because  in  the  present  context  OSHA  has 
admitted  that  the  penalty  structure  is  designed  not  to  improve  safety  but  rather  to 
raise  revenue." 

NEED  FOR  REGULATORY  MORATORIUM 

There  are  many  things  that  can  be  done  to  ease  the  burden  of  regulations  on  the 
backs  of  small  businesses.  A  great  place  to  start,  would  be  a  regulatory  moratorium. 
It  would  stop  the  bleeding  and  allow  the  federal  government  to  take  a  step  back 
and  look  at  what  is  really  necessary  and  what  is  not. 

NFIB  strongly  supports  the  efforts  of  you,  Mr.  Chairman,  and  your  colleague, 
Congressman  Tom  DeLay  to  pass  H.R.  450,  TTie  Regulatory  Transition  Act  of  1995. 
You  are  to  be  commended  for  your  efTorts  to  craft  legislation  that  will  allow  the  gov- 
ernment to  stop  the  steady  flow  of  new  rules  that  irustrate  small  business  owners, 
while  at  the  same  time  allow  the  promulgation  of  needed  regulations  to  continue. 

Under  H.R.  450,  a  regulatory  moratorium  would  be  imposed,  beginning  November 
9,  1994  and  ending  June  30,  1995,  on  new  rule  making  actions  by  the  federal  gov- 
ernment. The  President  would  be  required  to  publish  a  list  of  all  regulatory  rule 
making  actions  covered  by  the  moratorium  30  days  after  the  date  of  enactment. 

Many  onerous  regulations  that  could  harm  small  business  would  be  put  on  hold 
and  have  to  be  reevaluated.  Examples  of  these  include  three  from  OSHA  alone;  its 
efibrts  to  regulate  indoor  air  quality,  seatbelt  use  and  repetitive  motion  injuries 
(Ergonomics).  And  one  potential  regulation  that  could  be  held  up  regards  a  proixjsed 
rule  to  require  certain  nsh  from  Nfexico  to  retain  heads  and  tails  intact  in  order  to 
protect  the  endangered  Totoaba. 

The  Ergonomics  regulation  would  require  a  written  plan  from  employers  on  how 
to  best  guard  their  employees  from  incurring  repetitive  motion  injuries.  Employers 
may  also  have  to  go  as  far  as  changing  certain  work  stations  and  assembly  lines. 
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A  recent  article  in  the  Washington  Post  described  this  as  ".  .  .  one  of  the  broadest 
health  and  safety  regulations  in  modern  government  history  .  .  ." 

The  opponents  of  H.R.  450  paint  this  as  a  draconian  tactic  to  stop  the  government 
from  meeting  its  responsibilities  under  the  law.  They  portray  its  effect  as  harmful 
to  public  health  and  safety.  That's  not  H.R.  450's  intent.  It's  meant  to  stop  the 
bleeding  and  force  the  regulators  to  step  back  and  reevaluate  the  impact  of  their 
actions  on  small  business  owners  and  over  other  regulated,  frustrated  citizens. 

Much  thought  and  effort  went  into  drafting  H.R.  450.  It  exempts  certain  needed 
regulations  from  the  overall  moratorium,  including  any  rule  that  would  streamline 
or  reduce  regulatory  or  administrative  action,  as  well  as  license  and  registration  ap- 
provals. 

More  importantly,  H.R.  450,  allows  for  "Emergency  Exceptions;  Exclusions".  In 
other  words,  "Exceptions"  could  be  granted  in  response  to  written  requests  from 
agency  heads  via  Executive  Order  by  the  President  because  of  an  "imminent  threat 
to  health  or  safety  or  other  emergency"  or  "for  the  enforcement  of  criminal  laws." 
Surely,  this  allows  government  to  continue  to  operate  to  protect  the  public  welfare. 

These  "Emergency  Exceptions;  Exclusions"  are  important  to  small  businesses  as 
well.  Indeed  some  regulation  is  required.  Small  business  owners  care  about  the  en- 
vironment in  which  tney  do  business.  The  land  that  surrounds  them  is  part  of  their 
community  and  their  employees  are  like  family,  so  their  health  and  safety  is  a  top 
priority.  And  it  is  more  than  just  their  personal  relationship  with  their  employees 
that  motivates  their  actions.  As  one  small  business  owner  from  Maiyland  said,  Put 
bluntly,  the  market  place  demands  a  safe  workplace.  You  cannot  afford  Lo  do  other- 
wise." 

H.R.  450,  the  regulatory  moratorium,  is  the  first  big  step  needed  to  reduce  the 
growing  impact  of  regulation  on  small  business  owners. 

BEYOND  THE  MORATORIUM:  THE  NEED  FOR  BROAD  REGULATORY  PROCESS  REFORM 

There  are  many  other  reforms  that  would  help  reduce  the  impact  of  the  regulatory 
burden.  Many  of  the  reforms  that  NFIB  has  been  fighting  for  are  included  in  the 
Contract  with  America.  NFIB  supports  all  of  the  reforms  outlined  in  the  Contract 
with  America,  particularly  the  ones  allowing  for  judicial  review  in  the  Regulatory 
Flexibility  Act  and  the  strengthening  of  the  Paperwork  Reduction  Act. 

The  Small  Business  Regulatory  Flexibility  Act  was  enacted  in  1980  to  help  ease 
the  regressive  impact  of  "one-size-fits-all"  regulations  on  small  business.  It  was  in- 
tended to  force  regulators  to  consider  the  difierences  between  big  and  small  busi- 
nesses. Unfortunately,  the  Regulatory  Flexibility  Act  doesn't  work  because  there  is 
no  way  to  challenge  the  compliance  of  the  regulators. 

Under  the  law,  regulators  are  supposed  to  analyze  the  impact  of  the  regulations 
they  produce  on  small  business.  Unfortunately,  many  bureaucrats  ignore  this  provi- 
sion because  they  know  it  cannot  be  challenged  in  court.  In  other  words,  the  law 
lacks  judicial  review.  With  a  Judicial  review  provision  an  agency  that  failed  to  ade- 
quately consider  the  econonuc  impact  of  a  regulation  on  small  business  could  be 
challenged  in  court.  Judicial  review  would  make  agencies  think  twice  when  they  try 
to  exploit  loopholes  in  the  Regialatory  Flexibility  Act. 

Under  Congressman  Tom  Ewing's  and  Senator  Malcolm  Wallop's  leadership,  the 
103rd  Congress  overwhelmingly  approved  judicial  review  to  the  Regulatory  Flexibil- 
ity Act.  IJnfortunately,  the  Competitiveness  Act,  which  was  the  vehicle  for  this 
needed  reform,  never  made  it  to  the  President's  desk.  Still,  during  the  debate  on 
judicial  review,  the  Administration  went  on  the  record  in  favor  of  this  reform. 

In  this  new  Congress,  we  are  hopeful  the  President  wiU  live  up  to  the  tone  he 
set  in  his  letter  to  tne  Senate  last  year.  In  that  letter,  he  stated  "my  Administration 
will  continue  to  work  with  Congress  and  the  small  business  community  next  year 
[1995]  for  enactment  of  a  strong  judicial  review  that  will  permit  small  businesses 
to  challenge  agencies  and  receive  meaningful  redress  when  agencies  ignore  the  pro- 
tections aflbrded  by  this  statute."  His  support  for  strong  judicial  review  was  also  re- 
layed in  letters  sent  by  the  Small  Busmess  Administration  Administrator,  Phil 
Lader  and  by  the  President's  Chief  of  Staff,  Leon  Panetta.  NFIB  is  committed  to 
ensuring  small  business  owners  receive  strong  and  efiective  judicial  review  under 
the  Regulatory  Flexibility  Act  and  look  forward  to  the  President  signing  a  bill  into 
law  that  will  accomplish  this. 

As  for  the  Paperwork  Reduction  Act  (PRA),  let  me  start  by  making  one  thing 
clear — paperwork  is  regulation  and  regulation  is  paperwork.  This  Act  enacted  in 
1980  like  the  Regulatory  Flexibility  Act,  addresses  the  problem  of  growing  paper- 
work burdens.  The  law  created  within  0MB  the  Office  of  Information  and  Regu- 
latory Affairs  (OIRA)  to  review  and  approve — or,  if  too  burdensome  or  unnecessary, 
disapprove — all  paperwork  requests  agencies  want  to  impose  on  the  American  peo- 
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pie.  However,  because  of  a  dispute  between  Members  of  Congress  over  the  scope  of 
its  role,  this  paperwork  reduction  ofTice  has  not  been  reauthorized  since  1989. 

The  law  was  further  weakened  by  a  Supreme  Court  decision,  Dole  v.  United  Steel- 
workers,  which  exempted  from  review  any  government  forms  that  do  not  have  to  be 
returned  to  the  federal  government  (such  as  1-9  forms).  The  third  party  require- 
ments account  for  about  one-third  of  all  paperwork  requirements.  There  has  also 
been  a  problem  with  agency  noncompliance  with  the  Act. 

Lengthy  negotiations  in  both  Houses  of  Congress  (inally  produced  a  cornpromise 
reauthorization  bill  last  year.  It  would  have  reasserted  a  central  role  for  OIRA  to 
act  as  the  government's  clearinghouse  for  paperwork  and  overturned  Dole  v.  United 
Steelworkers. 

This  year  NFIB  hopes  Congress  will  go  even  further  to  control  and  reduce  the 
avoidance  of  government  paperwork  burying  small  business  owners.  First,  govern- 
ment paperwork  demands  on  small  business  need  to  be  reduced  by  10  percent  per 
year.  After  five  years  of  10  percent  reductions — an  overall  50  percent  cut  back — we 
need  to  impose  a  paperwork  budget.  The  only  way  government  would  be  allowed  to 
create  new  paperwork  requirements  would  oe  to  eliminate  existing  requirements — 
quite  simply,  a  zero  sum  game. 

Beyond  these  two  very  important  regulatory  reforms  there  are  many  others  that 
should  be  considered.  For  example.  Congress  should  strengthen  private  property 
rights  protections  and  restrict  takings.  With  federal  land  regulation  continuing  to 
increase,  small  business  property  owners  are  increasingly  denied  the  use  of  their 
land  by  government  enforcement  of  environmental  laws.  The  language  of  the  U.S. 
Constitution's  Fifth  Amendment  must  be  reaffirmed:  The  federal  government  may 
not  "take"  private  land  without  paying  the  owner  fair  market  value.  In  a  recent 
NFIB  "Mandate  Ballot",  81  percent  of^NFIB  members  said  landowners  should  be 
compensated  when  federal  actions'  reduce  the  value  of  property. 

Another  effective  tool  in  the  war  against  excessive  regulation  is  requiring  federal 
regulators  to  use  risk  assessment/cost  benefit  analysis  or  a  regulatory  impact  analy- 
sis when  writing  their  rules.  The  federal  government  often  implements  new  laws 
and  regulations  without  any  thought  or  recognition  of  the  costs  imposed  on  local 
businesses  and  jobs.  Congress  must  ensure  that  no  new  requirements  are  put  on 
the  books  unless  the  benefits  clearly  outweigh  the  costs  of  the  action  and  there 
should  be  a  clear  understanding  of  what  the  nation  is  getting  in  return.  NFIB  be- 
lieves that  any  new  laws  or  regulations  must  provide  benefits  that  outweigh  costs 
and  that  the  methods  used  to  calculate  the  impact  are  reasonable  and  responsible. 
Moreover,  NFIB  members  overwhelmingly  support  the  concept  of  a  regulatory  im- 
pact analysis  that  is  included  in  the  Contract  with  America. 

One  way  to  get  a  grip  on  the  skyrocketing  costs  of  regulations  is  to  establish  a 
regulatory  budget.  A  regulatory  budget  should  be  established  that  would  require 
federal  agencies  to  disclose  the  costs  their  regulations  will  impose  on  both  busi- 
nesses and  individuals.  NFIB  strongly  supports  the  proposal  in  the  Contract  with 
America  that  ensures  that  the  growth  and  cost  of  regulation  is  curtailed. 

Finally,  agencies  should  be  required  to  sunset  regulations  every  five  years.  The 
federal  government  has  on  its  books  a  large  number  of  regulations  that  have  long 
since  outlived  their  effectiveness.  Regulations  should  not  nave  a  life  of  their  own. 
A  requirement  to  sunset  and  reauthorize  all  government  regulations  would  force 
Congress  and  agencies  to  review  each  programs  merits  and  effectiveness  before  it 
can  be  reestablisned. 

NEED  FOR  REVIEW  OF  CURRENT  LAWS 

Many  of  the  regulations  and  paperwork  requirements  that  have  frustrated  small 
business  owners  come  from  laws  which  are  dated  and  need  to  be  reviewed,  or  by 
laws  that  simply  restrict  small  business  owners  for  no  good  purpose.  One  simple 
way  for  Congress  to  ease  the  regulatory  burden  is  for  it  to  review  and  even  rewrite 
laws  such  as  the  Fair  Labor  Standards  Act  (FLSA),  the  Occupational  Safety  and 
Health  Act  (OSHA),  the  Americans  With  Disabilities  Act  (ADA)  and  Superfund,  to 
name  just  a  few. 

For  example,  the  FLSA  is  one  of  the  worst  in  terms  of  the  paperwork  regulation 
it  imposes  on  small  employers.  NFIB  continuously  hears  complaints  from  our  mem- 
bers regarding  wage  and  hour  reporting  requirements.  The  administrative  and  pa- 
perworii  burdens  caused  by  this  law  should  be  reduced  so  that  small  employers  can 
comply  more  effectively  and  avoid  costly  mistakes  that  could  shut  down  their  busi- 
nesses. 

In  many  ways  the  FLSA  does  not  work  well  in  the  small  business  workplace  of 
the  QO's.  One  particular  regulation  that  has  come  from  the  Department  of  Labor 
(DDL)  called  the  "pay  docking  rule"  limits  an  employer's  flexibility  within  the  work- 
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f)lace.  The  "pay  docking  rule"  prevents  an  employer  from  giving  managerial  and  pro- 
essional  employees  leave  for  less  than  a  day  unless  unlimited  paid  leave  is  provided 
for  such  absences.  If  the  employer  provides  unpaid  leave  on  a  partial  day  basis,  all 
of  the  employees,  including  those  who  never  take  such  leave,  lose  their  exemption 
under  federal  wage  and  hour  laws  and  must  be  paid  overtime.  This  effectively  pre- 
vents many  employers  from  providing  any  partial  day  leave  to  their  employees.  In 
a  workforce  that  is  increasingly  comprised  of  working  parents  and  employees  who 
care  for  their  parents,  employers  face  growing  pressures  to  provide  flexible  leave 
policies  to  allow  employees  to  meet  their  personal  family  needs. 

To  make  things  worse,  very  few  employers  have  been  aware  of  this  policy  because 
it  is  not  clearly  stated  in  any  Labor  Department  regulation.  At  the  same  time,  DOL 
is  demanding  that  businesses  who  violated  this  unwritten  rule  pay  time  and  a  half 
overtime  to  salaried  employees.  The  potential  liability  in  the  private  sector  for  such 
back  pay  awards  has  been  estimated  by  the  Employment  Policy  Foundation  to  be 
as  high  as  $39  billion. 

Another  example  of  how  the  FLSA  is  outdated  is  the  overtime  requirements  it  im- 
poses. Unlike  public  sector  employers,  private  sector  employers  may  only  provide 
extra  financial  compensation  to  employees  for  overtime  work.  To  many  employees, 
additional  time  off  is  at  least  as  valuable  as  extra  money.  Yet,  the  law  prohibits  em- 
ployers from  offering  time-and-a-half  compensatory  time  instead  of  time-and-a-half 
monetary  premiums.  NFIB  believes  that  Congress  needs  to  fix  this  dated  regulation 
that  restricts  both  employer  and  employee. 

A  final  example  is  the  vagueness  of  the  FLSA  in  defining  employee  exemptions. 
Small  business  owners  can  face  massive  liability  for  overtime  payments  to  well-com- 
pensated employees  because  of  uncertainties  rejgarding  which  employees  fall  within 
the  "white  collar"  exemption.  Vague  rules  denning  the  "duties  those  employees 
must  perform  and  how  their  salary  must  be  paid  are  causing  employers  to  cease 
paying  employees  fixed  salaries  and  instead  shilling  them  to  hourly  employees 
whose  income  is  dependent  upon  the  amount  of  overtime  worked. 

All  of  the  laws  mentioned  nave  examples  of  regulations  that  are  not  small  busi- 
ness friendly  or  sensitive.  They,  and  a  host  of  other  old  statues,  need  to  be  reviewed 
and  rewritten  where  needed. 

CONCLUSION 

Mr.  Chairman,  NFIB  small  business  owners  spoke  loudly  on  November  8.  Their 
message  to  Washington  was  plain  and  simple — get  government  off  our  backs,  out 
of  our  pockets,  and  off  our  land  so  we  can  do  what  we  do  best:  build  businesses, 
create  jobs,  provide  for  our  families  and  make  meaningful  and  constructive  contribu- 
tions. 

A  regulatory  moratorium,  H.R.  450,  is  a  ^eat  place  to  start  to  help  them.  But 
please  do  not  stop  there.  I  strongly  urge  this  subcommittee  to  act  quickly  on  the 
regulatory  reforms  in  the  Contract  with  America  and  those  that  I  have  outlined  that 
move  beyond  it. 

The  regulatory  situation  for  small  business  is  approaching  crisis  proportion.  More 
and  more  small  businesses  are  being  literally  overwhelmed  by  regulations.  I  have 
given  you  the  horrifying  statistics  on  the  out  of  control  regulatory  freight  train. 
Please  do  not  let  this  train  wreck  another  small  business  and  keep  it  from  being 
the  engine  of  our  economy. 

Thank  you  Mr.  Chairman  for  allowing  me  to  testify  today  on  behalf  of  NFIB's 
600,000  small  business  owners.  I  thank  you  for  the  work  you  have  done  in  this  area 
already  and  I  thank  you  in  advance  for  your  leadership  on  this  issue  in  the  104th 
Congress. 

Mr.  McIntosh.  Now  let  us  turn  to  Mr.  Risalvato. 

We  appreciate  your  coming.  As  I  was  looking  through  your  pre- 
pared remarks  I  am  looking  forward  to  hearing  your  saga  of  you 
and  your  brother,  Vinnie,  against  the  Federal  regulators.  Please 
share  with  us  your  experiences. 

Mr.  Risalvato.  Vinnie  is  back  holding  down  the  fort  now. 

Thank  you  for  having  me  because  some  of  these  things  have  frus- 
trated me  for  a  number  of  years,  and  it  feels  good  to  be  able  to 
come  to  Washington  and  tell  somebody  what  I  think.  I  will  be  as 
polite  as  possible.  In  fact  I  will  be  very  polite. 

I  am  Sal  Risalvato.  I  own  Riverdale  Texaco.  I  am  a  long-time 
member  of  the  National  Federation  of  Independent  Business,  and 
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I  thank  you  for  having  me  here.  I  would  like  to  make  three  points, 
and  I  will  try  to  be  brief. 

I  would  like,  first,  for  you  to  know  what  regulation  has  cost  me 
in  actual  dollars.  Then  I  would  like  you  to  know  the  benefit  that 
has  been  lost  to  me  personally,  from  an  economic  point  of  view,  to 
employees  and  potential  employees  and  to  what  I  think  is  actually 
the  economy  on  a  whole.  Because,  certainly,  I  am  a  small  portion 
of  the  economy,  but  if  you  multiply  me  a  number  of  times  the  net 
effect  has  to  be  a  positive  one  in  the  economy. 

I  would  also  like  you  to  understand  how  a  small  businessperson 
can  make  what  is  a  seemingly  intelligent  business  decision  and 
have  it  be  rendered  an  absolutely  stupid  one  by  unforeseen  govern- 
ment regulations. 

I  will  start  by  telling  you  that  I  am  in  the  service  station  busi- 
ness since  1978.  In  1986,  the  first  location  that  I  owned  I  lost  be- 
cause of  the  real  estate  boom  of  the  1980's.  It  became  too  valuable 
to  be  operated  as  a  service  station,  and  the  landlord  evicted  me.  I 
was  left  virtually  broke  since  my  business  that  I  had  been  trying 
to  pay  the  bank  off  for  9  years  I  no  longer  had.  I  had  accumulated 
a  few  dollars  and  was  determined  to  get  back  into  business  with 
my  brother  as  my  partner.  We  searched  for  a  location  for  over  a 
vear,  determined  to  find  our  own  property  so  that  we  could  never 
be  evicted  again. 

In  the  1980's,  environmental  concerns  were  starting  to  rise,  so 
we  had  to  be  certain  to  find  a  location  that  would  make  us  com- 
fortable environmentally.  We  purchased  a  location  that  had  brand- 
new  tanks  with  30-year  guarantees  installed  a  year  prior  to  our 
purchase.  That  seemed  like  a  real  good  decision  under  the  cir- 
cumstances of  environmental  concerns.  In  fact,  we  paid  a  premium 
for  that  because  those  tanks  were  so  new. 

Well,  the  Federal  Government  started  to  get  involved  and  out 
came  all  these  new  tank  regulations,  and  they  started  to  put  these 
burdens  on  our  Department  of  Environmental  Protection  to  admin- 
ister them.  And  within  5  years  I  wound  up  spending  about  $95,000 
to  make  adjustments  to  the  new  tanks  that  were  installed  when  I 
bought  the  property. 

In  fact,  at  one  point  we  had  to  pull  pipe  out  of  the  ground  that 
looked  like  it  was  put  in  the  day  before.  It  was  sparkling,  brand- 
new.  I  almost  cried.  And  we  had  to  replace  it  with  what  I  feel  is 
inferior  to  what  was  there,  a  double-walled  fiberglass  pipe.  That 
money  is  spent.  That  is  gone. 

But  I  have  to  tell  you  that  right  now  the  Federal  Government 
has  a  shotgun  pointed  right  at  the  Governor  of  the  State  of  New 
Jersey.  She  is  sitting  in  her  office.  It  is  pointed  at  her,  loaded, 
ready  to  go.  Because  the  Federal  Government  has  asked  our  De- 
partment of  Environmental  Protection  to  come  up  with  a  new  in- 
spection program  to  test  emissions,  and  if  the  State  of  New  Jersey 
doesn't  comply  we  are  going  to  lose  $217  million  on  that  day  that 
the  Department  of  Transportation  is  going  to  take  away  from  us. 
So  the  Governor  is  in  a  real  bad  spot. 

One  of  the  things  that  this  regulation  is  going  to  do,  it  is  going 
to  make  me  have  to  purchase  equipment  that  will  at  the  least  cost 
$35,000  and  has  been  estimated  to  be  as  high  as  $100,000. 
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The  emissions  equipment  that  I  have  now,  gentlemen,  tests  emis- 
sions quite  well.  It  will  tell  you  if  the  car  that  you  are  testing  is 
f>olluting  the  air  or  not.  There  is  no  need  for  any  of  these  new  rel- 
ations. We  are  doing  very  well  in  the  State  of  New  Jersey  testmg 
emissions;  and,  in  fact,  we  have  the  best  auto  inspection  system  in 
the  Nation  because  we  also  do  a  safety  check  that  is  second  to 
none. 

So  right  now  the  State  is  being  faced  with  losing  its  safety  in- 
spection program  because  of  the  time  that  it  is  going  to  take  to  in- 
spect a  car  just  on  the  new  emissions  system  alone.  The  State  is 
going  to  have  to  invest  millions  of  dollars.  We  are  going  to  test  the 
cars  now  every  2  years  instead  of  every  year  because  of  the  length 
of  time  it  is  going  to  take  to  inspect  cars  and  the  amount  of  private 
centers  like  myself  that  currently  do  inspections  that  will  probably 
drop  out  of  the  program  because  they  will  be  unable  to  afford  the 
equipment. 

So  the  number  of  cars  that  are  going  to  need  to  be  inspected  is 
going  to  be  so  great  that  they  are  going  to  do  inspections  once 
every  2  vears  instead  of  every  vear.  It  doesn't  make  sense. 

I  would  like  to  tell  you  the  benefit  that  the  economy  vv'ould  have 
if  the  government  had  not  imposed  any  of  these  regulations.  A 
quick  calculation  of  the  numbers  adds  up  to  $135,000 — to  $200,000. 

When  I  bought  my  location,  one  of  the  reasons  that  we  bought 
it  was  we  looked  at  some  potential.  We  had  every  intention  of  add- 
ing on  at  least  three  service  bays,  an  employee  room,  some  office 
space.  We  have  been  unable  to  do  that  because  of  the  money  that 
we  have  needed  to  put  into  environmental  regulations  that  I  feel 
have  been  totally  unnecessary.  The  employment  that  we  would 
have  right  now  would  be  at  least  four  full-time  workers  more,  and 
that  has  to  be  a  plus  to  the  economy. 

So  these  are  the  kinds  of  things  that  your  committee  needs  to 
look  at  when  addressing  regulatory  reform.  And,  as  John  said,  6 
months  is  really  not  much.  This  needs  to  be  looked  at  and  needs 
to  go  further  than  6  months. 

Mr.  McIntosh.  Thank  you  very  much.  I  appreciate  your  testi- 
mony and  coming  here  today  to  share  that  with  us. 

[The  prepared  statement  of  Mr.  Risalvato  follows:] 

Prepared  Statement  of  Sal  Risalvato,  Owner,  Riverdale  Texaco,  Riverdale, 

NJ 

Good  afternoon.  I  am  Sal  Risalvato,  owner  of  Riverdale  Texaco,  a  gasoline  service 
station  in  Morris  County  New  Jersey.  I  have  been  in  the  service  station  business 
since  1978  and  have  been  affected  by  many  Government  regulations.  These  regula- 
tions have  touched  every  aspect  of  my  business  from  the  sale  of  petroleum  products 
to  the  service  we  provide  in  our  repair  shop. , 

Thank  you  for  allowing  me  the  opportunity  to  explain  to  you  about  the  need  and 
the  effect  of  regulatory  reform.  Although  we  are  here  today  to  discuss  only  a  morato- 
rium on  any  regulatory  rule  making,  the  net  result  may  be  to  alter  future  burden- 
some regulations.  I  would  like  to  accomplish  two  things.  First  I  would  like  to  tell 
you  about  the  most  costly  regulations  Congress  imposed  on  me  and  the  negative  ef- 
fects they  have  had  on  me.  Second  I  would  like  to  aescribe  to  you  a  positive  scenario 
that  would  likely  exist  if  these  regulations  had  not  been  imposed  upon  me.  I  would 
also  like  to  point  out  to  you  how  a  decision  that  seems  intelligent  at  any  point  in 
time,  can  be  rendered  a  stupid  one,  by  government  regulatory  curve  balls,  tnat  can 
not  be  detected  with  anything  less  than  a  crystal  ball. 

In  1986  the  service  station  that  I  had  been  leasing  for  the  previous  eight  years 
was  lost  to  the  real  estate  boom  of  the  80's.  My  lease  was  up  with  the  landlord  and 
the  property  was  too  valuable  to  remain  as  a  service  station  and  the  owner  evicted 
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me  and  built  a  group  of  retail  stores.  I  lost  my  business.  I  spent  the  next  year  along 
with  my  brother  Vinny,  who  had  become  my  partner,  looking  for  a  suitable  and  a^ 
fordable  location.  Of  course  there  wasn't  any  way  I  was  going  to  lease  again.  After 
looking  at  over  100  locations  in  northern  New  Jersey,  my  brother  and  I  finally  found 
a  location  that  met  our  requirements.  Due  to  rising  environmental  concerns,  one  of 
our  most  stringent  requirements  was  that  the  integrity  of  the  underground  storage 
tanks  at  any  location  we  investigated  must  not  be  compromised.  Making  what 
seemed  to  be  an  intelligent  decision,  we  purchased  a  location  that  had  new  under- 
ground tanks  installed  one  year  prior  to  our  purchase.  We  paid  a  premium  price  for 
the  location  because  it  had  new  tanks.  Our  crystal  ball  was  not  working  correctly 
when  we  made  that  decision. 

Within  five  years,  unexpected  government  regulation  altering  the  standards  and 
requirements  for  underground  storage  tanks,  picked  my  pocket  for  $95,000.  Please 
keep  in  mind  that  after  losing  my  business  in  1986,  I  was  left  with  virtually  noth- 
ing. At  the  time  I  lost  my  business  I  still  had  six  months  left  to  pay  on  the  note 
that  I  owed  the  bank  when  I  purchased  the  business  nine  years  earlier.  When  I  pur- 
chased the  second  location  in  1987,  I  had  to  borrow  from  family  members  and  banks 
using  my  dad's  home  as  collateral.  Finding  $95,000  in  order  to  meet  new  EPA  regu- 
lations was  not  going  to  be  easy.  Fortunately,  between  borrowing  more  money  from 
family  members,  and  funds  advanced  by  Texaco  in  exchange  for  a  supply  contract, 
I  obtained  the  money  to  meet  the  new  government  regulations.  This  really  amount- 
ed to  extortion,  since  I  would  not  have  been  allowed  to  remain  in  business  had  I 
not  met  these  requirements.  In  fact  many  service  stations  have  been  forced  to  close 
or  have  stopped  selling  gasoline  simply  because  they  could  not  find  the  capital  nec- 
essary to  meet  the  EPA  requirements. 

One  would  think  that  the  EPA  has  inflicted  enough  pain  and  torture  on  my  busi- 
ness. Not  so.  The  new  regulatory  agenda  is  now  attempting  to  blackmail  me,  my 
Governor,  the  motorists  oi  my  State,  and  my  fellow  service  station  owners  in  New 
Jersey. 

The  State  of  New  Jersey  probably  has  the  best  motor  vehicle  inspection  system 
in  the  nation.  Presently  motorists  must  have  their  cars  inspected  on  an  annual  basis 
by  either  a  State  Inspection  facility  or  a  licensed  private  repair  facility  such  as 
mine.  Vehicles  are  inspected  for  safety  items  such  as  brakes,  lights,  tires,  and  mir- 
rors. Inspection  of  the  vehicle  emissions  system  are  also  conducted.  Presently,  New 
Jersey  is  faced  with  losing  its  inspection  system  because  the  regulators  at  the  EPA 
are  demanding  a  tougher  emissions  test  be  performed  on  all  vehicles. 

What  does  this  mean?  It  means  that  in  order  to  meet  EPA  requirements,  the 
State  of  New  Jersey  will  have  to  invest  millions  in  new  equipment  at  the  State  in- 
spection facilities.  It  also  means  that  if  private  facilities  are  to  be  permitted  to  con- 
tinue performing  inspections,  they  will  nave  to  invest  in  new  eauipment  valued  at 
$40,000  to  $100,000.  This  decision  making  process  has  been  in  tne  making  by  EPA 
for  the  past  two  years  and  has  paralyzed  the  decision  making  of  the  owners  of  pri- 
vate repair  facilities.  Once  again,  a  faulty  crystal  ball  that  tries  to  unravel  the  logic 
of  the  bureaucrats  and  regulators  could  prove  costly. 

One  concern  of  the  State  is  the  length  of  time  it  will  take  to  perform  the  new  type 
of  inspection.  So  far,  estimates  of  the  time  needed  to  fulfill  EPA  requirements,  will 
cause  far  more  lengthy  lines  at  State  run  facilities.  Also,  due  to  the  amount  of  time 
required  to  perform  the  emissions  tests,  the  safety  inspection  that  is  the  class  or 
the  nation  will  have  to  be  eliminated. 

Since  there  will  obviously  be  a  large  number  of  private  inspection  facilities  that 
will  be  unable  to  meet  the  capital  requirements  needed  to  purchase  the  new  man- 
dated equipment,  more  motorists  will  be  forced  to  visit  the  State  facilities,  thereby 
lengthening  the  already  longer  lines.  The  net  result  is  this.  Motorists  will  be  far 
more  inconvenienced  than  they  already  are.  They  will  be  expected  to  pay  more  for 
an  inspection,  including  inspections  at  the  state  lanes  which  are  currently  free. 
Their  time  and  money  will  be  rewarded  with  less  value  since  now  there  will  not  be 
a  safety  inspection.  Small  businesses  such  as  mine  will  be  forced  to  either  give  up 
an  important  profit  center,  or  make  purchases  of  equipment  that  are  virtually 
unafTordable.  I  am  running  out  of  family  members  that  have  any  capital,  and  those 
family  members  that  do  have  it  are  running  out  of  it,  always  loaning  it  to  me. 

The  new  Governor  of  New  Jersey,  Christie  Whitman,  has  been  negotiating  with 
EPA  in  order  to  lessen  the  burden  on  our  State.  Presently  she  is  being  forced  to 
make  a  hasty  decision  because  EPA  is  threatening  to  impose  sanctions  against  the 
State.  If  the  State  does  not  adopt  an  inspection  system  that  is  suitable  to  EPA  by 
February  2,  1995,  then  the  Department  of  Transportation  will  withhold  $217  million 
of  Federal  Highway  funds. 

Aside  from  the  debate  that  is  held  trying  to  decide  if  the  public  interest  is  being 
served  by  any  of  these  regulations,  there  is  an  awful  lot  oi  good  that  can  be  had 
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without  them.  Let's  assume  that  the  previous  regulations  regarding  underground 
storage  tanks  were  less  stringent.  Let's  also  assume  that  the  current  threat  of  EPA 
regulations  governing  motor  vehicle  inspections  are  eliminated.  A  quick  calculation 
gives  my  business  between  $135,000  and  $195,000  to  expand.  Make  no  mistake 
about  it,  when  we  purchased  this  location,  our  dream  was  to  add  on  three  or  four 
service  bays  and  a  sales  room,  employee  room,  sufficient  storage  space,  and  suffi- 
cient office  space.  Presently,  in  order  to  utilise  space  inside  the  mam  building,  our 
offices  are  housed  in  an  office  trailer  on  the  side  of  my  building.  This  has  caused 
great  stress  with  the  municipal  fathers,  and  twice  in  seven  years  we  needed  to  re- 
ceive temporary  variances  from  the  local  Board  of  Adjustment  in  order  to  keep  our 
office.  Each  time  we  appease  the  Board  by  promising  to  expand  the  existing  build- 
ing. We  explain  to  them  that  if  not  for  costly  government  regulation,  we  would  al- 
ready have  had  the  expansion  complete.  Our  most  recent  appearance  before  the 
Board  was  this  past  November.  We  received  temporary  and  fmal  approval  for  an- 
other two  years.  I  did  not  have  the  courage  to  tell  them  the  EPA  was  holding  an- 
other gun  to  my  head.  I  pray  a  lot. 

If  our  physical  facility  was  expanded  to  the  size  we  wish,  there  would  be  employ- 
ment for  at  least  3  more  full  time  technicians,  and  3  part  time  assistants.  Tliere 
would  also  be  a  position  for  at  least  1  full  time  office  person. 

Please  do  not  think  that  I  have  little  regard  for  the  environment.  That  would  be 
false.  I  drink  the  same  water  and  breathe  the  same  air  as  everyone  else.  I  have  no 
desire  to  see  the  quality  of  either  jeopardized.  I  do  believe  however,  that  the  down- 
side of  burdensome  regulation  must  be  properly  evaluated  relative  to  any  benefits 
that  may  be  derived  from  it.  I  am  convinced  that  in  my  case  the  bad  effect  has  out- 
wei^ed  the  benefits. 

Mr.  McIntosh.  There  was  one  other  member  of  the  panel  who 
was  not  in  the  room  at  the  time  we  started.  If  he  is  able  to  join 
us  now  to  provide  his  testimony,  we  would  include  Mr.  Earl 
Wright.  He  is  the  inventor  of  many  items.  One  in  particular  has 
been  subject  to  regulation  by  the  Food  and  Drug  Administration, 
and  it  would  be  important  for  him  to  share  his  experiences  working 
with  that  agency. 

Mr.  Earl  Wright.  Good  afternoon.  I  am  glad  to  be  here.  And, 
like  Mr.  Peterson  said,  sometimes  I  wonder  why  I  am  here  giving 
the  testimony. 

I  have  my  son.  Grant,  beside  me.  He  is  president  of  the  corpora- 
tion. I  am  going  to  take  2  minutes  and  turn  the  rest  of  my  time 
over  to  him. 

I  am  Hershel  Wright,  and  I  am  64  years  of  age.  I  was  born  in 
Decatur,  IL,  and  have  lived  there  all  my  life  except  two  services  in 
the  U.S.  Navy. 

The  last  30  years  of  my  life  have  been  spent  inventing,  develop- 
ing and  selling  new  products.  When  I  developed  my  first  product 
in  1963,  I  called  the  FDA,  and  they  said,  "Put  it  on  the  market, 
and  maybe  some  day  we  will  check  it."  That  was  the  face  powder 
made  of  microporous  cellulose  or,  in  other  words,  a  com  cob.  That 
product  is  still  on  the  market  today  under  the  name  of  CornSilk. 

When  I  invented  the  Sensor  Pad — and  for  you  gentlemen  who 
have  not  seen  this  little  thing,  it  is  about  as  simple  as  you  can 
get — it  was  never  meant  to  be  a  medical  device.  It  was  meant  to 
merely  act  as  a  replacement  for  soap  and  water  for  breast  self-ex- 
amination. In  other  words,  self-examination  is  a  result  of  reducing 
friction  of  the  fingers  over  the  surface  that  is  being  examined. 

This,  we  tested,  reduces  the  coefficient  of  fi-iction  more  than 
water,  more  than  soap.  We  have  done  studies  to  prove  that  this 
thing  does  improve  sense  of  touch,  even  though  we  do  not  claim 
that  or  want  to  claim  that.  It  was  to  get  women  to  use  an  aid  for 
breast  examination,  to  get  them  to  do  the  exam.  Because  the  prob- 
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lem  is  the  women  don't  do  the  exam.  So  that  was  the  reason  for 
the  product  to  start  with. 

After  spending  $2.5  million  on  this  product,  our  company  today 
is  broke,  and  we  must  face  the  reality  of  shutting  the  doors.  We 
have  spent  hundreds  of  thousands  of  dollars  doing  studies,  some  of 
which  the  FDA  requested  and  then  ignored.  We  have  also  spent 
over  $300,000  in  legal  fees  to  protect  ourselves  from  the  FDA  in 
court.  We  don't  object  to  running  a  study,  another  study,  but  we 
have  been  asked  to  run  a  study  and  a  study  and  a  study. 

As  you  can  see,  we  are  not  only  financially  broke — actually,  our 
spirit  is  broken.  I  have  served  this  U.S.  Government  as  a  young 
man.  Today,  it  is  my  worst  enemy. 

Dr.  Susan  Alpert  came  on  board  recently  at  the  FDA.  She  is  a 
breath  of  fresh  air,  and  I  believe  that  she  is  making  changes,  but 
I  think  her  hands  are  tied  from  making  many  of  the  changes  that 
she  herself  would  like  to  make. 

But  I  am  telling  you  today  that  we  are  only  one  of  hundreds  of 
small  companies  and  inventors  out  there  that  have  faced  this  same 
problem.  It  is  not  the  regulation  so  much  as  many  times  it  is  the 
attitude  of  the  enforcer.  That  is  where  the  problem  lies. 

Are  we  scared  to  be  here  today?  You  are  damn  right  we  are.  We 
are  fearful  of  retaliation.  We  have  seen  it.  It  happens.  But  we  came 
anyhow  because  maybe  we  can  help  someone  else  down  the  line 
and  get  this  mess  straightened  out  and  get  rid  of  these  government 
regulations. 

And  I  want  to  turn  now  to  Grant.  He  told  me  it  is  enough. 

[The  prepared  statement  of  Mr.  Earl  Wright  follows:] 

Prepared  Statement  of  Hershel  Earl  Wright,  Vice  President,  Inventive 
Products,  Inc.,  Decatur,  IL 

Good  morning.  My  name  is  Hershel  Earl  Wright.  I  am  64  years  old  and  was  bom 
in  Decatur,  Illinois,  where  I  have  lived  my  entire  life  with  the  exception  of  being 
in  the  U.S.  Navy  twice. 

The  last  30  years  of  my  life  have  been  spent  inventing,  developing,  and  selling 
new  products  and  it  afforded  me  a  very  good  living. 

When  I  developed  my  first  product  in  1963,  I  called  the  FDA  and  they  said,  "Put 
it  on  the  market  and  maybe  someday  well  check  it."  That  was  the  face  powder 
made  from  com  cobs  known  today  as  ComSilk. 

But,  when  I  invented  the  the  Sensor  Pad — a  very  simple  product — it  started  a 
nightmare  I  could  not  believe. 

To  begin  with,  I  have  never  considered  the  Sensor  Pad  to  be  a  medical  device. 
It  was  merely  a  replacement  for  soap  and  water.  It  was  meant  to  be  used  as  an 
aid  to  get  women  to  do  breast  self-examination  by  making  it  easier  and  more  com- 
fortable and  helping  them  with  the  sense  of  touch. 

But,  after  10  years  of  struggle,  this  very  simple,  cost-effective  product  that  could 
have  helped  saved  lives  is  still  not  on  the  market. 

And,  after  spending  two-and-a-half-million  dollars,  our  company  today  is  broke; 
and  we  must  face  the  reality  of  shutting  the  doors. 

We  have  spent  hundreds  of  thousands  of  dollars  doing  studies — some  which  the 
FDA  requested.  We  have  also  spent  over  three-hundred-thousand  dollars  in  legal 
fees  to  protect  ourselves  in  court  from  the  FDA.  Now,  they  (the  FDA)  has  asked  Tor 
one  more  study.  While  we  don't  object  to  running  a  study — it  could  cost  an  addi- 
tional three-hundred-thousand-dollars.  As  you  can  see,  we  are  not  only  financially 
broke,  but  our  spirit  is  broken  as  well.  And,  some  days  we  wonder  if  our  government 
isn't  our  worst  enemy! 

Dr.  Susan  Alpert  who  came  on  board  recently  at  the  FDA  in  charge  of  the  OfTice 
of  Device  Evaluation  has  been  very  cooperative  and  very  helpful.  We  have  asked  in- 
formally to  be  allowed  to  go  to  market  while  the  study  is  being  run.  This  could  give 
us  at  least  some  hope  and  allow  us  to  find  additional  money  for  the  study.  This 
could  be  the  only  hope  for  getting  our  product  into  the  hands  of  American  women. 
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But,  I  am  here  today  to  tell  you  we  are  only  one  of  many  who  have  the  same  prob- 
lem. 

I  would  like  for  my  son  Grant  Wright,  President  of  Inventive  Products,  to  fill  you 
in  on  some  more  details. 

Mr.  Grant  Wright.  Thank  you. 

I  was  somewhat  reluctant  to  come  here  today,  as  I  was  not  sure 
how  our  comments  could  help.  But  after  10  years  I  still  believe 
what  we  are  doing  is  right,  and  I  think  it  is  worth  the  effort.  If 
our  case  will  help  shed  some  light  on  regulation  and  how  it  affects 
health  care,  a  small  company,  the  consumer  and  the  industry,  then 
I  feel  it  is  the  least  we  can  do  to  help. 

I  came  here  not  to  point  fingers  or  place  blame  but  to  try  to  con- 
tribute to  help  make  the  system  work  better  for  everybody.  Our 
product  is  a  good  example  of  how  a  good  idea  gets  lost  in  the  regu- 
latory shuffle. 

In  FDA's  1976  amendments  it  requires  that  all  products  that  are 
not  substantially  equivalent  to  a  pre-enactment  device  automati- 
cally be  classified  as  a  class  III  device.  A  class  III  device  is  defined 
as  the  most  stringent  category  reserved  for  devices  that  are  life- 
supporting,  life-sustaining  or  of  substantial  importance  in  prevent- 
ing impairment  of  human  health.  Malfunction  of  such  a  device 
would  pose  a  potential  unreasonable  risk  of  illness  or  injurv  to  the 
patient.  Manufacturers  of  devices  assigned  to  class  III — which  we 
are — must  therefore  obtain  premarket  approval  from  the  FDA  be- 
fore their  devices  can  be  entered  into  the  marketplace.  Less  than 
5  percent  of  every  product  in  the  market  is  required  to  undergo  a 
PMA. 

The  first  part  of  the  problem  I  see  is  if  less  than  5  percent  of  ev- 
erything that  is  in  the  market  since  1976  is  new  where  did  we  get 
all  the  new  technology?  It  had  to  come  from  somewhere.  Part  of  the 
problem  has  to  do  with  the  amendment  calling  for  substantial 
equivalence,  but  a  basketball  can  be  a  substantial  equivalent  to  a 
house  in  that  they  are  both  used  for  recreation.  It  can  also  be  not 
substantially  equivalent  in  that  one  is  round  and  one  is  square.  It 
is  a  judgment  call. 

Mr.  McIntosh.  Thank  you.  If  you  could  summarize,  we  could  get 
into  more  details  in  the  questioning. 

Mr.  Grant  Wright.  I  think  the  bottom  line  is  regulation  is  need- 
ed. The  agency  is  out  there  and  does  a  good  job.  The  problem  is, 
we  have  become  overburdened. 

Three  things — it  adversely  affects  us  because,  as  a  small  corn- 
pany,  you  can't  afford  to  fignt  the  regulatory  burden,  the  longer  it 
takes  to  get;  as  a  consumer,  because  it  stifles  innovation.  New 
products  don't  get  to  market,  and  when  they  do  get  to  market, 
which  is  why  we  are  having  the  health  care  crisis,  the  cost  goes  up. 
Three,  the  medical  industry — because,  as  I  said  earlier,  most  of  the 
companies  that  are  in  it,  and  it  is  mostly  small  companies,  can't 
afford  the  regulation.  So  they  take  the  technology  oversees.  We  are 
the  last  one  to  benefit  from  our  own  technology. 

Something  has  to  change.  Like  I  said,  I  was  very  uncomfortable 
coming;  but  I  think,  at  my  age,  I  need  to  look;  and  if  I  can't  contrib- 
ute then  something  is  wrong  with  the  system. 

Mr.  McIntosh.  Thank  you.  And  you  can  indeed  contribute.  I  ap- 
preciate you  coming  here  today  and  being  part  of  this. 
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[The  prepared  statement  of  Mr.  Grant  Wright  follows:] 

Prepared  Statement  of  Grant  A.  Wright,  President,  Inventive  Products,  Inc., 

Decatur,  IL 

I  was  somewhat  reluctant  to  come  here  today  as  I  was  not  really  sure  how  our 
comments  could  help.  However,  after  ten  years,  I  still  believe  that  what  we  are 
doing  is  worth  the  enbrt.  And,  if  our  case  will  help  to  shed  light  on  regulation  and 
how  it  is  affecting  our  healthceu-e — as  a  small  company,  as  consumers,  and  as  an 
industry — then  I  leel  it  is  the  least  I  can  do  to  help.  I  came  here  today  not  to  point 
fingers  or  place  blame,  but  to  try  to  contribute  and  help  make  the  system  work  bet- 
ter for  everyone. 

Our  product  is  a  good  example  of  how  a  ^ood  idea  gets  lost  in  the  regulatory  shuf- 
fle. In  FDA's  1976  amendments,  it  requires  that  all  products  not  substantially 
equivalent  to  pre-enactment  devices  be  automatically  classified  as  Class  III  devices. 
According  to  me  1976  amendments,  a  Class  III  device  is:  "the  most  stringent  cat- 
egory, reserved  for  devices  that  are  life-supporting  or  life  sustaining,  or  of  substan- 
tial importance  in  preventing  impairment  oi  human  health.  Malfunction  of  such  de- 
vices would  pose  a  potential  unreasonable  risk  of  illness  or  injury  to  the  patient. 
Manufacturers  of  devices  assigned  to  Class  III  must,  therefore,  obtain  premarket  ap- 

Erovals  from  FDA  before  their  devices  may  be  introduced  into  interstate  commerce." 
ess  than  five  percent  (5%)  of  all  medical  devices  are  placed  in  this  category. 
The  first  part  of  the  problem  is  that  with  less  than  5  percent  of  all  medical  devices 
today  Class  III  reouinng  a  PMA,  how  in  the  world  did  we  get  all  the  new  tech- 
nology? Part  of  tne  problem  with  the  1976  amendment  is  that  substantial 
equivalance  is  subjectively  decided.  (A  basketball  can  be  decided  to  be  substantially 
equivalent  to  a  house  since  both  are  used  for  recreation!  Or,  they  can  also  be  de- 
cided to  be  not  substantially  equivalent  because  one  is  round  and  the  other  is 
square!) 

Every  medial  group,  including  NEH,  NCI,  HHS,  have  recommended  soap  and 
water  in  the  shower  to  reuce  friction  in  BSE.  This  is  what  the  Sensor  Pad  does.  But, 
since  there  was  no  product  to  reduce  friction  for  BSE  prior  to  1976,  we  were 
automaticlaly  put  in  a  Class  III  high  risk  category.  This  is  a  deterrent  to  developing 
new  technology.  It  is  not  to  say  that  some  new  technolgy  shouldn't  be  Class  III. 
However,  to  dump  all  new  technology  in  Class  III  seems  counter  productive  to  inno- 
vation. And,  since  small  companies  produce  the  biggest  part  of  new  technology  in 
the  medical  field,  this  is  an  extreme  burden  that  seems  unjustified  for  a  product 
such  as  ours. 

So,  the  bottom  line  is,  some  regulation  is  needed.  However,  over-burdensome  regu- 
lation adversely  affects  all  of  us: 

1 — The  small  company,  because,  they  just  can't  afford  to  fight  the  regulatory 

battle  and  the  long  time  it  takes  to  get  approved. 

2 — The  consumer,  because  innovation  is  stifled  and  new  products  don't  get  to 

the  people  who  need  them,  and 

3 — The  medical  device  industry,  because  many  in  the  industry  can't  afford  the 

increasing  cost  and  scope  of  regulation  in  this  country.  So,  new  technology  is 

lost,  and  so  are  the  jobs  and  tax  dollars  that  might  be  created. 
There  need  to  be  changes  to  simplify  the  process  as  well  as  a  renewed  commit- 
ment to  cooperation  between  the  regulatory  agencies  and  the  medical  device  indus- 
try so  everyone  benefits — the  public,  the  regulatory  agencies,  and  the  industry. 

Mr.  McIntosh.  Let  me,  before  I  start  my  questioning,  repeat  my 
statement  from  my  opening  statement  that  if  I  hear  of  any  instance 
where  a  Federal  regulator  has  used  their  position  to  seek  retribu- 
tion against  somebody  that  participates  with  this  committee,  I  will 
use  everything  in  the  power  of  this  committee  and  this  Congress 
to  make  sure  that  person  is  held  fully  accountable. 

It  is  an  outrage  that  anyone  who  works  for  the  U.S.  Government 
would  seek  to  abuse  their  power  against  an  American  citizen.  Rest 
assured  that  you  will  receive  full  protection  of  this  committee  for 
participating  in  our  hearing  here  today. 

And  you  are  not  alone.  Many  other  people  have  expressed  that 
reservation  in  coming  forward  with  their  stories,  and  we  are  going 
to  put  an  end  to  that.  We  have  whistleblower  legislation  that  will 
address  it  in  a  systematic  way,  but  I  will  use  the  prerogatives  of 
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this  committee,  to  the  fullest  extent  possible,  to  assure  that  doesn't 
happen. 

Let  me  begin  with  Mr.  Donohue.  You  had  mentioned  several 
areas  of  regulation  that  were  problematic  for  your  business.  Let  me 
repeat  what  you  said  because  it  came  home  personally  to  my  wife 
and  me  when  we  were  being  moved  from  Washington  after  the 
1992  elections. 

The  person  who  was  moving  us  in  their  truck  was  not  a  big  busi- 
nessman. He  and  his  wife  owned  the  truck,  and  it  was  their  only 
asset,  and  they  spent  tireless  hours  on  the  road  moving  us,  and  it 
truly  was  a  family  business.  I  asked  what  was  your  biggest  head- 
ache, and  they  said  that  Federal  regulations  were  the  biggest  con- 
cern. 

One  regulation  you  mentioned  was  OSHA's  ergonomic  regulation, 
and  I  wanted  to  check  with  you  on  what  the  nature  of  those  bur- 
dens were,  because  that  is  one  that  would  be  affected  by  this  mora- 
torium. 

Mr.  Donohue.  Thank  you,  Mr.  Chairman.  May  I  suggest  to  the 
members  of  the  committee  that  they  listen  carefully  to  the  answer 
because  the  first  piece  of  business  of  this  Congress  was  to  place  you 
under  these  same  rules  and  regulations.  I  have  often  thought  if 
OSHA  goes  into  some  of  the  congressional  offices  there  will  be  a 
serious  problem. 

But  in  terms  of  the  proposed  regulations  that  OSHA  has  been 
considering  in  ergonomics  there  are  two  matters  I  would  call  to  the 
committee's  attention.  One  deals  with  repetitive  motion  injuries, 
which  is  something  that  has  found  its  way  not  only  into  the  con- 
cern of  government  but  into  the  interest  of  lawyers.  And  you  re- 
member the  injuries  that  people  get  using  computer  keyboards  and 
carpal  tunnel  syndrome. 

But  what  OSHA  wants  to  say  now  is  that  a  truck  driver  who 
moves  a  wheel  of  his  truck  like  this  is  doing  a  repetitive  motion; 
and,  therefore,  we  have  to  look  at  another  way  to  drive  the  trucks. 
One  of  our  companies  figured  that  in  California  alone  if  that  regu- 
lation as  discussed  was  passed  it  would  cost  them  in  excess  of  $3 
billion  to  conform. 

Now  that  is  technical,  so  let  me  get  to  something  that  is  not  tech- 
nical, that  every  member  of  the  committee  will  appreciate.  Under 
these  discussed  regulations  no  employee  of  any  of  our  companies  or 
may  I  say  of  the  Congress  now  would  be  able  to  pick  up  anything 
by  themselves  that  weighed  more  than  25  pounds.  Mr.  Chairman, 
I  have  had  the  occasion  to  see  your  briefcase  and  I  know  that  it 
weighs  more  than  25  pounds  on  occa.sion. 

Mr.  McIntosh.  It  is  all  these  regulations. 

Mr.  Donohue.  That  is  right.  We  would  have  seen  some  of  that 
regulation  sooner — it  is  not  formally  issued  yet — were  it  not  for 
some  of  the  actions  taken  during  and  at  the  conclusion  of  the  elec- 
tion. 

I  am  not  saying  that  is  a  partisan  issue.  I  am  saying  there  was 
a  focus  on  overregulation.  I  could  go  on  for  hours. 

The  rules  that  we  have  just  heard  discussed  on  the  environ- 
mental area  with  storm  water  runoff  and  underground  tanks,  are 
well-intentioned,  but  the  way  they  are  implemented  is  in  such  a 
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way  as  if  the  small  businesses  had  unlimited  amounts  of  money  to 
meet  somebody's  technical  definition. 

What  regulation  really  needs  to  do,  Mr.  Chairman,  is  to  be  per- 
formance-based, not  design-based.  If  it  said  we  shall  organize  and 
design  our  trucks  to  minimize  repetitive  motion  injuries,  that  we 
should  work  out  systems  of  moving  freight  that  minimize  injuries 
from  back  injuries,  et  cetera,  all  of  which  we  are  doing,  that  makes 
sense. 

But  when  you  have  a  design  rule  that  says  you  can't  pick  up  any- 
thing that  weighs  more  than  25  pounds,  you  nave  this  kind  of  pipe 
or  that  kind  of  pipe,  you  have  to  dig  up  a  tank  to  find  out  whether 
it  is  leaking  or  not— do  these  people  nave  any  sense  of  the  small 
margins  that  all  of  these  small  business  people  here  today  operate 
under?  In  our  business,  the  profit  margin  is  between  2  and  3  per- 
cent, and  you  can  eat  it  all  up  with  one  regulation  that  just  doesn't 
make  sense. 

We  want  safety  regulations.  We  want  clean  air.  But  we  have  got 
to  get  rid  of  this  mentality  that  a  regulation  thought  it  up  in  the 
laboratory,  and  is  going  to  write  1,700  pages  about  it  and  send  it 
to  a  small  business.  Do  they  think  that  anybody  reads  it  or  can  un- 
derstand it?  I  have  lawyers  that  wouldn't  know  what  it  means. 

Mr.  McIntosh.  I  am  sure  the  average  American  wouldn't. 

Let  me  ask  one  quick  question  of  Mr.  Motley  and  then  a  question 
for  the  two  gentlemen  who  are  business  owners. 

Would  you  be  willing  to  submit  a  proposal  how  we  might  extend 
the  moratorium  or  limit  regulations  coming  out  the  other  end?  It 
is  not  in  our  bill,  but  if  it  is  something  you  believe  strongly  in,  I 
would  be  interested  in  seeing  your  views  on  that. 

Mr.  Motley,  We  would  certainly  be  willing  to  take  a  look  at  it 
and  to  share  with  you  anything  that  we  could  come  up  with.  I  don't 
have  anything  in  particular  now. 

I  want  to  comment  on  Tom's  comment  for  a  second.  If  I  wasn't 
allowed  to  pick  up  25  pounds,  I  could  have  never  put  myself 
through  college  because  that  is  the  industry  that  I  worked  in,  and 
it  would  have  never  worked. 

Mr.  McIntosh.  It  is  totally  impractical,  obviously. 

Mr.  Risalvato — may  I  refer  to  you  as  Sal,  if  you  don't  mind?  You 
mentioned  that  there  were  four  people  that  you  estimated  were  not 
hired  as  a  result  of  these  regulatory  costs.  And  I  wanted  to  check 
with  Mr.  Garner.  Would  you  estimate  that  there  were  any  people 
who  either  you  had  to  let  go  or  were  not  hired  as  a  result  of  these 
regulatory  burdens? 

Mr.  Garner.  Definitely.  We  were  not  able  to  add  over-the-road 
equipment  that  we  could  have  put  more  people  to  work.  We  had 
to  spend  that  money  for  complying  with  these  rules,  and  that 
would  have  bought — that  money  would  have  bought  several  either 
over-the-road  tractors  or  trailers  that  we  could  have  put  more  peo- 
ple to  work  with. 

Mr.  McIntosh.  My  time  has  expired.  I  have  several  other  ques- 
tions, but  will  allow  my  colleagues  to  inquire. 

Mr.  Peterson. 

Mr.  Peterson.  Thank  you,  Mr.  Chairman. 

Apparently,  I  am  the  only  Democrat  that  is  on  this  bill,  but  this 
panel  is  the  reason  that  I  am  on  this  bill. 
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Before  I  got  into  politics  I  owned  small  businesses.  And  I  am  a 
CPA,  and  my  clients  were  in  my  office  telling  these  horror  stories 
to  me  every  day.  And  when  I  was  in  the  legislature  my  partners 
basically  made  me  retire  because  I  wasn't  working  enough,  and 
then  when  I  was  defeated  I  went  back  and  worked  in  the  CPA 
business. 

I  can  tell  you  just  in  8  years  it  was  astounding  how  much  more 
complicated  the  CPA  business  had  become  and  how  much  more  dif- 
ficult it  was  to  make  any  money  or  make  sense  out  of  things.  So 
I  sympathize  with  what  vou  gentlemen  have  brought  before  us. 
This  is  why  I  want  this  bill  to  get  out  of  these  regulations  that  are 
costing  us  more  than  a  ton  of  money. 

I  used  to  have  a  lot  of  trucking  clients,  and  1987,  1988  and  1989, 
when  I  was  out  of  politics,  they  were  digging  up  tanks.  The  same 
story  you  told  us  Mr.  Gamer.  A  complete  waste  of  money  in  my 
opinion.  So  I  am  very  sympathetic. 

The  questions  that  I  have  been  asking  and  the  discussion  I  have 
had  with  the  chairman  is  that  I  am  concerned  that  we  do  some- 
thing here  that  is  going  to  actually  get  at  this  problem  and  not  get 
us  bogged  down  in  more  bureaucracy. 

I  was  a  member  of  the  1980  White  House  conference  on  small 
business,  and  I  was  involved  in  some  of  this  stuff.  I  was  author  of 
the  Regulatory  Flexibility  Act  in  Minnesota.  I  know  it  is  hard  to 
do  this.  So  I  am  concerned  that  we  don't  get  ourselves  into  some 
bureaucratic  quagmire  here  and  don't  accomplish  what  we  are  try- 
ing to  accomplish. 

The  Paperwork  Reduction  Act,  frankly,  has  created  in  some  cases 
more  paperwork  and  bureaucracy  than  it  has  reduced,  and  that  is 
kind  of  my  concern.  I  think  a  lot  of  this — ^you  talk  about  the  atti- 
tude of  these  people.  I  have  a  bill  to  put  term  limits  not  just  on 
Members  of  Congress  but  on  the  staff  of  the  Congress,  and  I  think 
if  we  could  do  that  we  would  solve  a  lot  of  problems. 

My  question  is,  we  have  had  a  moratorium  back  in  what — when- 
ever it  was — 1992,  I  guess  it  was,  there  was  a  90-day  moratorium. 
Can  any  of  you  tell  me  of  any  impact  that  came  out  of  that  90-day 
moratorium? 

Mr.  DoNOHUE.  Two  comments.  One,  the  moratorium  was  very 
well  intended,  but  at  the  end  of  it  they  didn't  do  what  you  are  talk- 
ing about  doing  now. 

Mr.  Peterson.  That  is  my  concern,  and  I  guess  that  is  why  I 
have  been  raising  these  issues  in  this  process  because  I  am  con- 
cerned that  we  are  going  to  go  through  this.  I  realize  we  have  no 
people  in  charge.  But  it  is  very  hard  to  do,  so  I  want  to  make  sure 
that  we  don't  allow  this  thing — let  the  administration  tie  this  up 
into  a  bureaucratic  thing  that  in  the  end  we  don't  accomplish  any- 
thing. 

Mr.  DoNOHUE.  John  would  like  to  extend  this  beyond  6  months. 
We  agree  on  almost  everything.  However,  I  don't  want  to  extend 
it  beyond  6  months.  I  want  to  fix  it  now. 

There  is  in  the  discussion  that  has  been  brought  before  this  new 
Congress  a  very  clear  way  of  making  productive  change  that  says 
that  any  new  regulation  and  any  pending  regulation  has  to  meet 
three  simple  tests:  Is  there  a  cost  benefit  to  it?  Does  it  meet  a  seri- 
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ous  risk  assessment  analysis?  And  does  it  protect  the  private  prop- 
erty of  little  companies? 

The  sooner  we  get  over  the  delay,  the  stay  of  execution,  and  get 
on  with  fixing  this,  the  sooner  you  will  make  a  contribution  that 
will  never  ever  be  changed  in  this  government  and  in  this  country. 

I  consider  this  more  significant  than  tax  relief.  I  consider  it  more 
significant  than  almost  anything  proposed  by  this  new  Congress 
because  every  future  regulation  must  stand  the  test  of  those  three 
qualifications.  If  it  doesn't,  it  can  be  stopped  by  the  courts  and  by 
the  Congress  and  by  others.  I  very  much  encourage  that  instead  of 
delaying  that  we  get  on  with  that  new  piece  of  legislation.  If  you 
do  that,  people  will  be  sitting  here  20  years  from  now  saying  those 
fellows  in  1994,  those  ladies  and  gentlemen  of  that  Congress,  fixed 
that  matter. 

Mr.  Motley.  We  don't  disagree  on  this. 

I  have  in  front  of  me  a  list  of  six  regulations  that  would  be 
stopped  that  we  think  would  have  a  dramatic  impact  on  small  busi- 
ness. They  would  probably  all  go  forward  6  months  from  now,  and 
that  is  what  happened  the  last  time.  I  guess  we  just  don't  have  as 
much  faith  that  you  are  going  to  be  able  to  do  all  this  in  6  months. 

Mr.  Peterson.  That  is  where  I  am  coming  from.  I  am,  at  least 
from  my  point  of  view,  amenable  to  looking  at  a  longer  period  of 
time  as  well.  In  exchange  for  that,  maybe  we  could  look  at  getting 
some  of  this  extraneous  stuff  out  of  this  debate.  And  that  is  what 
I  have  been  trying  to  do,  working  with  0MB  and  other  folks,  is  get 
the  routine  stuff  out.  And  there  is  1,800  regulations  that  are  under 
question  and  actually  only  70  have  any  substance.  Maybe  we  can 
structure  this  in  a  way  where  we  can  make  this  extend  longer  until 
we  get  at  these  issues  and  then  take  this  other  part  out  of  it  so 
we  can  actually  get  something  done,  and  we  don't  get  bogged  down 
in  a  bunch  of  bureaucratic  jargon. 

Mr.  McIntosh.  The  gentleman  s  time  has  expired. 

If  there  is  unanimous  consent,  I  yield  myself  1  minute  to  con- 
tinue the  discussion. 

Perhaps  we  need  to  have  an  end  of  moratorium  when  there  has 
been  enactment  of  provisions  in  H.R.  9  or  something  like  them 
where  you  have — that  perhaps  would  solve  your  problem,  Mr.  Mot- 
ley. 

Mr.  Motley.  Not  just  enactment  but  when  it  goes  into  effect. 

Mr.  DoNOHUE.  Mr.  Chairman,  Mr.  Peterson  is  on  another  signifi- 
cant issue  that  the  committee  must  look  at. 

During  the  Reagan  administration  when  they  had  the  morato- 
rium they  found  out  that  there  were  very  significant  regulations 
that,  as  you  correctly  said,  nobody  wants  to  mess  around  with — 
changes  in  patterns  in  the  air  traffic  control  system  and  those 
kinds  of  things.  We  cannot  impede  that  for  a  very  long  period  of 
time.  Then  people  will  have  a  way  to  criticize  and  to  ridicule  the 
delay. 

Mr.  McIntosh.  Let's  work  on  that.  We  are  going  to  hear  from 
the  bill's  principle  sponsor,  Mr.  DeLay,  after  this  panel;  and  maybe 
he  will  have  some  thoughts  on  that  as  well. 

Let  me  continue  now  with  my  colleagues  on  questions  for  this 
panel.  Mr.  Fox  of  Pennsylvania. 

Mr.  Fox.  Thank  you,  Mr.  Chairman. 
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It  seems  part  of  the  problem,  hearing  these  panelists  today,  is 
that  Congress  passes  a  bill  and  then  bureaucrats  establish  regula- 
tions which  go  way  beyond  the  bill  and  maybe  not  in  the  con- 
templation of  what  Congress  wanted  trying  to  make  business  easi- 
er. It  seems  to  me,  Mr.  Wright,  that  you  have  a  product  that  is  ba- 
sically soap  and  water,  and  the  FDA  is  attempting  to  regulate  it. 

Mr.  Grant  Wright.  That  is  correct.  Right  now,  soap  and  water 
is  not  sold  for  breast  exams.  But  NCI,  Health  and  Human  Services, 
the  National  Cancer  Institute  all  will  put  out  a  flyer  and  tell  you, 
do  a  breast  exam  in  the  shower  because  it  reduces  friction.  The 
same  thing  is  what  you  do  with  this  product. 

The  only  thing  is,  I  am  convinced  that  when  they  came  up  with 
instructions  for  self  breast  exam  a  man  came  up  with  them.  Be- 
cause it  is  three  parts:  You  stand  up.  You  do  the  exam  in  the  show- 
er. True,  you  can  do  it  with  soap  and  water. 

Now  you  are  supposed  to  lay  down  with  a  pillow  under  your 
shoulder  so  the  breast  tissue  spreads  out.  They  said  it  is  easy.  Gret 
a  lotion.  You  just  took  a  bath. 

The  third  part  is  to  be  done  in  front  of  the  mirror.  All  this  did 
was  to  make  it  convenient  for  the  woman  to  do  when  she  remem- 
bered to  do  it. 

Mr.  Fox.  How  many  FDA  studies  were  required  to  this  point? 

Mr.  Grant  Wright.  We  filed  a  510-K  in  1985.  We  filed  a  PMA 
in  1989.  We  are  still  required  to  file  another  PMA.  They  want  one 
more  study.  They  said  it  can  be  a  small  study.  I  put  it  out  for  bid — 
it  is  $300,000. 

Mr.  Fox.  Is  part  of  the  problem  misclassification  of  your  product, 
possibly?  You  said  it  was  a  class  III  device,  and  maybe  it  is 
misclassified? 

Mr.  Grant  Wright.  That  is  part  of  the  problem.  But  the  product 
fits  in  a  place  that  a  lot  of  simple  products  fit  and  that  is  if  it  is 
a  substantial  equivalent  it  can  be  510-K'd  to  something  that  was 
on  the  market  prior  to  1976.  If  it  can't,  it  is  automatically  high 
risk. 

Now,  you  can  ask  to  get  it  reclassified,  but  dropping  down  to  a 
classification  II,  you  still  have  the  problem  of  what  is  it  substan- 
tially equivalent  to?  So  you  are  right  back  to  class  III.  So  it  is  a 
problem  of  I  can't  get  out  of  a  catch-22  situation. 

Mr.  Fox.  Sounds  to  me  like  you  shouldn't  even  be  at  FDA  at  all. 

Mr.  Grant  Wright.  That  was  my  initial  thought,  but  I  tried  to 
do  the  ethical  thing  and  go  to  the  small  manufacturers'  assistance 
group  and  say,  look,  is  it  a  medical  product  or  isn't  it? 

I  don't  want  to  make  any  claims.  One,  I  have  two  brothers  that 
are  doctors  who  wouldn't  put  out  that  kind  of  a  product.  Two,  you 
couldn't  handle  the  kind  of  liability  if  you  started  making  lump 
claims.  The  idea  was  to  do  some  good  with  it,  not  to  do  harm,  but 
the  product  has  grown  to  something  it  is  not. 

Mr.  Fox.  Let  me  ask  you  this,  Mr.  Wright,  is  it  available  in  Eu- 
rope? 

Mr.  Grant  Wright.  It  was  cleared  in  Canada  in  30  days  in  1985. 
It  has  been  cleared  in  most  of  the  European  countries.  My  problem 
is  I  am  a  small  manufacturer.  Why  can't  I  do  business  in  the  Unit- 
ed States? 
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Mr.  Fox.  How  many  women  in  the  United  States  could  be  able 
to  use  this  if  it  was  available? 

Mr.  Grant  Wright.  Actually  we  did  distribution  on  it  through 
hospitals  for  a  year.  Over  500  hospitals,  over  a  quarter  of  a  million 
of  them  never  had  a  complaint  from  anybody  other  than  the  gov- 
ernment. It  is  not  a  replacement  for  a  mammography.  It  is  not  a 
replacement  for  the  physician's  visit,  but  the  biggest  problem  is 
right  now  I  have  got  women  I  have  talked  to  that  say,  look,  I  went 
and  had  a  mammogram,  I  am  good  for  another  year. 

I  am  saying,  look,  use  the  physician,  use  the  woman,  use  the 
mammogram.  None  of  them  are  100  percent  but,  man,  it  makes 
good  sense  and  as  much  as  we  are  talking  about  breast  cancer,  I 
think  the  government  would  be  coming  out  giving  me  $300,000  to 
go  run  the  study. 

Mr.  Fox.  Well,  I  think  that  your  case  is  poignant.  Hopefully,  we 
will  make  some  changes  based  on  your  testimony. 

Mr.  Grant  Wright.  I  don't  want  to  get  into  the  agency  because 
I  think  they  are  as  frustrated  with  some  of  this  as  we  are.  Dr.  Al- 
bert, I  know  when  I  talked  to  her  said,  look,  my  hands  are  tied; 
I  don't  know  what  else  to  do.  But  somewhere  we  are  not  the  only 
product  out  there  and  we  are  talking  about  health  care  and  welfare 
reform  and  everything  else.  You  get  to  the  health  care,  you  are 
right  back  to  talking  dollars  when  you  talk  about  what  it  costs  to 
get  this  product  on  the  market.  It  is  all  escalating  prices.  It  is  no 
wonder  you  go  get  a  prescription,  it  costs  you  $62  for  30  pills. 

Mr.  Fox.  You  are  absolutely  right.  I  just  want  to  continue  with 
one  more  witness. 

Mr,  Motley,  I  just  want  to  ask  you  a  couple  questions  based  on 
your  testimony.  Just  quickly,  it  seems  from  reading  your  testimony 
and  hearing  you  today  that  one  of  the  things  we  need  is  plain  lan- 
guage for  government — whatever  regulations  we  have,  to  be  put  in 
plain  language  so  you  can  probably  have  10  less  lawyers. 

Mr.  Motley.  The  confusion  factor  is  very  high.  Small  business 
owners  simply  don't  understand  the  language  that  the  government 
uses  to  promulgate  regulations,  and  in  addition  to  that,  the  govern- 
ment seems  to  think  that  they  are  going  to  read  them,  and  they 
don't. 

It  would  certainly  help  if  we  did  use  plain  language. 

Mr.  Fox.  One  final  question.  On  your  testimony,  you  said  we 
could  also  reduce  third-party  paperwork  reduction.  What  did  you 
mean  by  that? 

Mr.  Motley.  Well,  there  was  a  Supreme  Court  case.  United  Steel 
Workers  versus  the  United  States,  which  basically  said  that  all 
third-party  paperwork,  such  as  the  19  forms  which  are  filed  for  im- 
migration, that  does  not  have  to  be  sent  into  the  Federal  Govern- 
ment, but  the  employer  has  an  obligation  to  fill  out  the  form  and 
to  keep  it  on  file  in  case  the  immigration  service  ever  comes  in  and 
checks  on  the  status  of  one  of  his  employees,  that  is  not  included 
under  the  Paperwork  Reduction  Act.  And  we  believe  that  that  is 
at  least  a  third  of  all  of  the  paperwork  requirements  in  the  country 
and  certainly  should  be  included  under  the  Paperwork  Reduction 
Act. 

Mr.  Fox.  I  have  one  final  question.  Mr.  Donohue,  after  the  mora- 
torium is  put  into  place  that  the  chairman  has  suggested  along 
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with  Congressman  DeLay,  this  committee  will  begin  work  on  a  reg- 
ulatory reform  bill.  What  are  the  most  significant  issues  we  could 
address  to  alleviate  the  burdens  your  industry  faces? 

Mr.  DONOHUE.  Thank  you,  Mr.  Fox.  If  your  bill  was  simply  writ- 
ten that  everyone  understood  and  it  said  first,  there  must  be  a  cost 
analysis  done,  that  it  is  worth  the  money  we  are  spending,  do  we 
get  the  benefit.  Second,  there  must  be  a  risk  assessment,  that  is, 
is  there  any  decent  science  behind  it,  is  there  any  medical  analysis, 
is  there  anything  that  says  we  ought  to  spend  this  money.  Third, 
it  ought  to  say,  just  a  minute,  before  the  Federal  Government 
thinks  about  taking  somebody's  private  property  and  makes  it 
worthless,  they  ought  to  think  about  the  fact  they  will  have  to  pay 
for  it. 

And  if  those  three  things  were  there,  I  promise  you  that  you 
would  have  a  totally  different  regulatory  process  in  this  country 
and  the  whole  society  would  benefit. 

Mr.  Fox.  Because  of  your  three-prong  test.  Thank  you  very 
much. 

Mr.  McIntosh.  Thank  you  very  much.  The  gentleman's  time  has 
expired. 

Mr.  Gutknecht. 

Mr.  GuTl^^CHT.  Thank  you,  Mr.  Chairman.  I  did  not  know  that 
Mr.  Wright  was  going  to  be  here  to  testify  earlier  when  I  made  my 
comments,  and  my  crack  staff  quickly  came,  and  I  am  distributing 
to  the  other  Members  a  copy  of  an  editorial  which  appeared  in  one 
of  my  newspapers  just  this  week  about  how  the  FDA  can  cost  lives, 
and,  as  a  matter  of  fact,  Mr.  Speaker  or  Mr.  Chairman,  I  want  to 
call  attention,  I  believe  it  was  20/20,  or  was  it  20/20  or  60  Minutes, 
one  of  the  news  programs,  that  your  problem  was  illustrated  with 
a  number  of  other  problems  relative  to  the  FDA;  am  I  correct? 

Mr.  Grant  Wright.  That  is  correct. 

Mr.  Gutknecht.  And  I  just  want  to  mention  this  for  the  benefit 
of  the  committee  and  the  people  that  are  here.  One  of  the  points 
that  is  made  in  this  column  that  appeared  in  one  of  my  newspapers 
just  this  week,  based  on  a  study  that  was  done  by  the  Washington 
Legal  Foundation  about  the  FDA  and  the  approval  of  drugs. 

Now,  this  is  much  more  complicated  than  the  approval  of  a  rel- 
atively simple  technology,  as  I  referred  to  earlier,  and  I  did  not 
know  you  were  going  to  be  here  at  that  time.  But  to  carry  out  its 
mission,  the  agency  has  set  up  a  review  process  which  tests  all  new 
drugs,  and  I  think  that  is  good. 

In  the  early  1960's  this  process  took  an  average  of  about  2V2 
years  and  cost  in  inflation-adjusted  terms  between  $16  and  $20 
milHon  for  each  new  drug.  Today,  from  laboratory  to  pharmacy,  a 
new  drug  takes  about  12  years  and  costs  upwards  of  $250  million. 
That  is  inflation  adjusted  both  ways. 

I  think  we  do  have  a  responsibility  to  protect  the  health  and 
safety  of  the  American  consumer.  But  I  think  the  Wright  story  and 
all  of  the  other  stories,  and  I  do  hope  we  will  bring  more  people 
in,  and  I  also  hope  that  the  chairman  will  do  everything  possible 
to  keep  from  any  kind  of  retribution  for  you  and  others,  but  I  think 
the  Americans  are  being  harmed.  Ultimately,  it  just  reinforces 
what  I  said  earlier  about  now  much  of  this  technology  is  now  avail- 
able in  other  places  and  more  and  more  inventors  or  people  who 
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are  developing  new  processes  are  saying,  hey,  I  am  not  even  going 
to  worry  about  the  United  States,  we  will  do  the  testing,  we  will 
get  the  approval  in  other  countries,  and  then  maybe  1  day,  we  will 
work  back  into  the  American  market.  That  just  seems  to  be  a 
shame. 

That  is  more  of  a  speech  than  it  is  a  question,  Mr.  Chairman, 
but  I  would  like  to  hear  from  either  the  Wright  family  with  regard 
to  other  technologies,  or  any  other  comments  you  have. 

Mr.  Grant  Wright.  There  is  plenty  of  simple  technology  out 
there.  I  mean,  the  cardio  pump  that  they  talked  about,  resuscitat- 
ing the  patient,  which  was  also  on  the  20/20  program,  perfect  ex- 
ample, how  are  you  going  to  get  consent  from  a  person  that  is  clini- 
cally dead? 

Now,  in  my  opinion,  you  ought  to  be  able  to  sit  down  with  the 
agency  and  come  up  with  some  kind  of  study  that  makes  good 
sense  for  both  of  you.  I  don't  think  anybody  in  the  industry — and 
I  know  we  are  not;  we  are  not  opposed  to  being  regulated.  I  am 
also  a  consumer  and  I  want  good  product  on  the  market,  but  some 
of  the  stuff  we  are  going  through  with  this  thing  is  a  literal  night- 
mare. If  you  look  at  it,  one  of  the  problems  the  agency  has  with 
our  product  is  what  happens  if  you  mask  a  lump. 

Now,  I  have  run  the  studies  that  say  there  is  no  decrease  in  sen- 
sitivity. Sensitivity  is  actually  better.  I  have  run  studies  on  newly 
blind  Kids,  teaching  newly  blind  kids  to  read  Braille.  I  said,  OIv, 
even  if  you  got  a  problem  and  you  want  to  throw  out  a  hypothetical 
and  you  say,  OK,  what  happens  if  it  did  mask?  OK,  I  will  label  it 
so  that  the  woman  first  does  the  exam  with  her  hand,  then  she 
does  it  with  a  pad,  now  she  has  got  twice  the  chance  of  catching 
it  early.  No,  because  women  won't  read  the  labeling.  I  said,  well, 
why  in  the  world  do  we  label  drugs  then  if  they  won't  read  it? 

I  can  understand  some  of  it,  but  it  is  to  the  point  with  this  prod- 
uct of  being — I  mean,  I  don't  want  to  see  another  medical  product 
when  we  get  done  with  this  one.  At  my  age,  at  34,  I  should  not  feel 
like  that,  as  an  American,  I  don't  want  to  be  in  business,  but  that 
is  exactly  part  of  the  problem  we  have  got  with  society.  You  look 
at  the  younger  generation,  what  do  they  have  to  look  forward  to? 

Mr.  McIntosh.  Thank  you  very  much. 

Would  the  gentleman  yield? 

Mr.  Gutknecht.  Yes. 

Mr.  McIntosh.  Earlier  today  there  was  some  question  regarding 
the  panel  on  the  heart  pump  about  what  that  had  to  do  with  the 
moratorium,  and  I  wanted  to  put  into  the  record  so  everyone  would 
know  that  there  is  a  fair  amount  at  stake  there. 

The  FDA  is  currently  considering  new  regulations  on  good  manu- 
facturing practices  that  some  people  have  estimated  could  add  an 
additional  $80  billion  in  costs  onto  your  industry  on  top  of  the  cur- 
rent problems  that  you  have.  So  there  is  a  great  deal  at  stake  in 
this  area  as  well  as  many  others,  and  the  moratorium  would  serve 
to  help  put  that  on  hold,  so  that  the  relevant  committee  could  look 
into  the  area  and  reform  the  entire  system. 

I  have  no  further  questions  under  my 

Mr.  Gutknecht.  Mr.  Chairman,  if  I  could,  I  will  just  share  a 
story.  Some  of  you  may  have  heard  it.  I  think  it  was  in  the  Union 
Pacific  Railroad  Engineers  Manual  and  I  was  reminded,  any  time 
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anyone  from  Washington  or  in  our  case  St.  Paul,  says,  well,  our 
hands  are  tied,  I  am  always  reminded  of  a  story  where  it  said  that 
if  two  trains  should  approach  each  other  on  the  same  track,  both 
shall  come  to  a  complete  stop  and  neither  shall  advance  until  the 
other  is  passed.  That  is  what  we  see  happening  with  the  Federal 
Government  is  that  we  have  these  trains  sitting  on  the  track  look- 
ing at  each  other  and  saying,  we  can't  do  anything  about  it. 

And  as  a  result  of  that,  lots  of  small  business  people  and  Amer- 
ican consumers  it  seems  to  me  are  being  harmed  in  the  long  run, 
and  I  do  want  to  apologize  for  some  of  the  Members  on  the  other 
side  who  really  needed  to  hear  this  testimony.  It  was  very  excel- 
lent. 

Mr.  McIntosh.  Thank  you,  Mr.  Gutknecht.  Mr.  Ehrlich  has  been 
waiting  patiently, 

Mr.  Ehrlich.  I  will  also  indulge  Sal,  if  you  don't  mind  the  infor- 
mal nature.  Let  me  put  you  on  the  spot  because  the  chairman  read 
my  mind.  What  I  would  like  to  do,  whenever  we  hear  any  story 
along  these  lines  and,  as  you  have  heard  today,  we  hear  them  all 
the  time,  is  ask  you  to  quantify  job  loss. 

Now,  you  earlier  stated  that  because  of  the  story  which  you  re- 
late to  us,  you  were  unable  to  hire  four  additional  employees.  When 
were  those  decisions  made?  They  were  a  function  of  what  occur- 
rences? Who  do  you  have  working  for  you  now,  how  many  employ- 
ees do  you  have  working  for  you  now? 

Mr.  RiSALVATO.  Including  myself  and  my  brother,  10,  5  full  time. 

Mr.  Ehrlich.  Average  salary?  I  don't  want  to  get  into  your  busi- 
ness, but  this  is  important. 

Mr.  RiSALVATO.  $25,000  to  $30,000. 

Mr.  Ehrlich.  $25,000  to  $30,000.  Now,  the  decisions  you  have 
made  across  time  with  respect  to  employment,  can  you  relate  to  us 
just  one  instance  related  to  your  story  that  you  gave  us  earlier. 

Mr.  RiSALVATO.  Very  easily. 

Mr.  Ehrlich.  OK 

Mr.  RiSALVATO.  OK,  when  we  looked  at  the  location  to  make  the 
purchase,  the  best  thing  about  this  location  was  the  tanks.  This 
place  was  a  virtual  junkyard.  We  knew  we  knew  how  to  correctly 
operate  the  business  and  build  it. 

We,  when  we  first  came  there,  cleaned  the  location  up  suffi- 
ciently that  the  town  fathers  allowed  us  to  do  something  that  they 
won't  allow  anybody  in  town  to  do  other  than  me,  and  believe  me, 
people  point  fingers  at  me,  and  that  is  to  use  an  office  trailer  on 
the  site  of  our  building  as  an  office  so  that  we  don't  have  to  utilize 
space  inside  for  that  very  purpose. 

Our  plan  right  from  the  day  we  bought  the  place  was  to  add  on 
at  least  three  service  bays,  probably  four  if  we  could  afford  it,  suffi- 
cient storage  space  to  store  more  inventory  to  do  a  higher  volume, 
and  to  add  on  offices  because  I  could  probably  sell  a  lot  more  busi- 
ness if  I  wasn't  stuck  in  the  office. 

In  our  office  trailer  we  can't  even  have  people,  clients,  customers. 
It  is  difficult  to  bring  them  in  because  we  have  to  dance  around 
each  other.  I  am  kind  of  wide  as  it  is,  so  that  makes  it  even  tough- 
er. But  we  had  anticipated  adding  on  these  service  bays  and  of 
course  making  equipment  purchases  that  go  along  witn  each  of 
those  service  bays. 


154 

Well,  I  can't  add  on  service  bays  and  purchase  equipment  for 
them  without  employing  people  to  work  in  them.  There  would  be 
no  reason  for  me  to  do  tnat.  Our  original  projections  when  we  pur- 
chased our  location,  we  had  anticipated  to  be  doing  twice  the 
amount  of  repair  volume  that  we  are  doin^  now.  That  would  re- 
quire three  more  technicians.  It  would  require  my  presence  in  the 
front  office  to  sell  that  work.  It  would  then  require  office  personnel 
to  do  what  I  do  now.  It  would  probably  require  two  or  three  part- 
timers  to  do  assisting  type  of  work,  cleaning,  getting  parts  and 
driving  customers  home,  those  kind  of  things. 

So  without  a  doubt,  I  mean,  when  we — and  it  is  7  years  ago  we 
bought  this  place,  and  I  will  tell  you  what,  I  borrowed  just  about 
every  penny  to  get  into  it.  I  have  had  to  borrow  all  of  the  money 
to  do  these  regulations,  and  I  am  faced  with  right  now,  I  mean,  lit- 
erally at  this  very  moment,  I  am  faced  with  having  to  borrow 
money  to  stay  in  the  inspection  business  which  creates  a  lot  of  vol- 
ume of  repair  work  for  me.  So  if  I  don't  go  and  borrow  this  money, 
how  do  I  get  this  equipment  and  stay  in  tne  business? 

Mr.  Ehrlich.  Thank  you.  Mr.  Motley,  I  know  you  address  this 
issue  all  the  time  and  I  know  it  is  difficult  to  quantify  things  that 
have  not  occurred  because  of  government  regulation,  but  what  has 
your  organization  done  in  the  ways  of  conducting  studies  with  re- 
spect to  the  issue  of  job  loss  due  directly  to  government  overregula- 
tion?  I  understand  that  is  a  subjective  term.  Do  you  have  any  of 
those  numbers  with  you? 

Mr.  Motley.  I  think  the  best  thing  that  we  could  give  you  was 
a  rather  unique  study  that  our  foundation  did  about  3  or  4  years 
ago  called  small  business  in  America,  and  what  they  did  is  they 
took  a  certain  number  of  small  businesses  that  were  created  each 
year  and  followed  them  all  the  way  through  the  birth  and  then 
growth  cycles  and  what  happened  to  them,  and  we  could  probably 
take  that  and  show  the  impact  that  unexpected  government  regula- 
tion dealing  with  paperwork  has  had  on  causing  those  businesses 
to  go  out  of  business. 

Usually  1  out  of  every  2  small  businesses  that  are  created  fail 
within  5  years.  A  significant  portion  of  that  is  due  to  the  unex- 
pected burden,  the  hidden  burden  of  government  regulation,  be- 
cause the  owner  generally  does  it  themselves.  I  mean,  Sal  is  doing 
it  now  for  his  own  business  and  he  has  been  in  business  quite  some 
time.  But  in  a  small  business,  I  mean,  you  don't  have  accountants. 
You  don't  have  lawyers,  you  don't  have — ^you  have  got  to  read  the 
regulations  yourself^  You  have  got  to  interpret  them. 

Maybe  you  belong  to  a  trade  association  and  you  get  some  sort 
of  a  bulletin,  so  it  means  a  tremendous  amount  of  unproductive  ef- 
fort on  your  part  when  that  should  be  going  into  the  business,  and 
that  is  most  critical  in  the  first  2  years  because  sweat  equity  is 
most  critical  in  the  first  2  years.  So  I  think  the  thing  that  we  have 
done  would  be  to  point  that  out  and  to  help  make  the  case  would 
be  the  small  business  in  America  study. 

Mr.  Ehrlich.  Thank  you  very  much. 

Mr.  DONOHUE.  Mr.  Ehrlich,  may  I  just  say,  you  talked  at  great 
length  today  about  the  California  FIP.  There  is  a  whole  range  of 
numbers  of  what  it  will  cost.  The  government  says  it  will  cost  the 
economy  of  California  $6  billion  annually.  Any  reasonable  estimate 
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of  what  would  happen  if  you  reduce  air  flights  by  30  or  40  or  50 
percent,  if  you  don't  bring  ships  into  the  harbor  and  so  on,  is  prob- 
ably more  like  $50  billion  annually  to  the  economy  in  California. 

If  you  begin  to  look  at  the  number  of  jobs,  you  could  be  talking 
as  much  as  1  million  jobs.  Now,  we  all  know  it  is  not  going  to  be 
that  bad  when  they  get  finished  because  the  idea  that  you  would 
cover  every  car  in  California  to  collect  the  gas,  they  probably 
wouldn't  cover  all  of  them,  just  some  of  them. 

The  point  is,  we  are  talking  about  billions  of  dollars,  lost  produc- 
tivity, lost  jobs  and  an  absolute  position  by  government  that  takes 
no  interest  in  where  that  is  going.  The  Governor  does  care,  the 
Senators  do,  the  Congressmen  do  because  they  are  there,  but  this 
bureaucracy,  under  a  court  order,  put  out  a  rule  that  is  so  absurd 
that  it  would  take  the  sixth  largest  economy  in  the  world  and  bring 
it  to  its  knees. 

Mr.  McIntosh.  The  gentleman's  time  has  expired. 

Mr.  DoNOHUE.  The  12  New  England  and  Middle  Atlantic  States 
could  also  be  pushed  into  these  regulations. 

Mr.  McIntosh.  Thank  you. 

Mr.  Ehrlich.  Excellent  panel,  Mr.  Chairman. 

Mr.  McIntosh.  I  agree  totally.  Mr.  Waxman. 

MR.  Waxman.  I  have  no  questions. 

Mr.  McIntosh.  Thank  you  all  for  coming.  I  can't  tell  you  how 
much  I  personally  appreciated  your  testimony.  I  think  it  was  in- 
valuable to  our  effort  to  show  the  real  effects  of  many  of  these  reg- 
ulations. 

And  let  me  assure  you,  we  will  be  working  tirelessly  to  solve 
these  problems  in  this  committee  and  this  Congress  and  we  may 
be  calling  on  you  some  more,  because  I  think  this  is  an  endeavor 
which  will  require  not  only  the  Members  of  Congress,  but  also  the 
American  people,  to  make  the  changes.  I  appreciate  the  grassroots 
efforts  and  information  that  goes  along  with  those  changes,  so 
thank  you  for  appearing  today  and  informing  us  of  your  situations. 

Mr.  DoNOHUE.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  McIntosh.  I  believe  what  we  will  do  is  combine  the  next 
panel.  Mr.  Miller  is  not  able  to  be  here.  He  had  a  previous  engage- 
ment. If  there  is  no  objection,  I  would  submit  his  testimony  for  the 
record  and  ask  Mr.  Gray  to  join  us  and  there  is  my  colleague,  who 
is  a  cosponsor  of  this  bill,  the  Majority  Whip,  Mr.  DeLay,  who  was 
to  testify  earlier  this  morning,  but  we  were  unable  to  work  him  in 
because  of  the  delays  in  the  hearing. 

I  think  the  process  we  will  use  for  this  panel  is  I  will  ask  Mr. 
DeLay  to  make  his  comments  and  respond  to  questions  and  then 
he  can  return  to  the  other  pressing  matters  that  he  is  working  on 
at  the  moment. 

Thank  you  very  much  for  joining  us,  Mr.  Delay. 

STATEMENT  OF  HON.  TOM  DeLAY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  TIIE  STATE  OF  TEXAS 

Mr.  DeLay.  Thank  you  for  being  very  patient  with  me,  Mr. 
Chairman,  and  accommodating  my  schedule.  I  have  to  lead  off  by 
saying  how  proud  I  am  to  see  you  sitting  up  there  as  chairman  of 
this  subcommittee.  It  has  been  a  long  time  coming  and  it  is  a  won- 
derful circle  that  you  have  come  around  to  that  reinforces  that  old 
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saying,  what  goes  around,  comes  around,  and  so  I  am  just  excited 
about  this  committee  and  particularly  this  subcommittee  and  the 
work  that  you  are  going  to  do.  I  particularly  like  to  see  Mr.  Peter- 
son up  there  as  ranking  member.  I  know  Mr.  Peterson  has  been 
an  ardent  advocate  of  as  few  regulations  as  possible,  and  I  am  very 
pleased  that  you  are  holding  these  hearings. 

I  listened  to  the  testimony  of  Ms.  Katzen,  the  Director  of  OIRA, 
and  I  listened  to  half  of  the  testimony  of  your  last  panel,  and  there 
is  not  much  I  can  add,  except  to  say,  I  would  like  to  enter  my  state- 
ment into  the  record  and  just  spend  my  5  minutes  commenting  on 
what  I  have  heard. 

I  would  like  to  start  by  saying,  I  am  totally  confused  about  what 
is  going  on  in  this  town.  As  the  chairman  and  the  committee  know, 
the  majority  leadership  of  both  the  Senate  and  the  House  sent  a 
letter  to  the  President  back  in  November  asking  him  to  put  on  his 
own  moratorium  so  he  could  fashion  it  the  way  that  he  wanted  to 
take  care  of  all  the  problems  and  the  horror  stories  that  Ms. 
Katzen  laid  out  in  her  testimony. 

If  the  President  had  worked  with  the  majority  leadership  of  both 
Houses  and  had  any  intention  of  doing  something  about  the  over- 
regulation  of  this  country,  he  could  have  controlled  the  whole  proc- 
ess. He  chose  not  to  do  that  and  that  is  why  we  are  here  today. 
That  is  why  I,  along  with  you,  Mr.  Chairman,  introduced  this  bill; 
we  feel  that  we  have  a  mandate  from  the  American  people  that 
regulations  are  abusive  in  this  country  and  we  need  to  do  some- 
thing about  it.  To  give  us  time  to  do  something  about  it,  we  must 
have  a  moratorium  to  stop  any  mischief  that  may  be  caused  by 
overzealous  regulators  and  bureaucrats. 

Having  said  that,  Ms.  Katzen  said  only  800  rules  were  of  any  sig- 
nificance in  the  unified  regulatory  agenda.  That  is  the  mind-set  we 
are  trying  to  change  in  this  town.  These  800  rules  and  regulations 
have  a  direct  impact  on  American  citizens  and  on  their  standard 
of  living.  She  also  said  that  they  don't  promulgate  any  more  regula- 
tions than  are  needed. 

Well,  I  would  just  like  to  read  a  quick  list  of  a  few  regulations 
from  the  unified  regulatory  agenda  that  she  says  are  needed:  Alien 
fashion  models — these  are  employment  requirements  for  using 
aliens  as  fashion  models.  Now,  they  don't  say  what  kind  of  aliens, 
but — washing  machines — clarification  of  procedures  for  testing 
clothes  washers.  Fresh  cut  fiowers — implementation  of  fresh  cut 
flowers  promotion  and  information  orders.  Airplane  flights  in  and 
out  of  California,  which  is  a  radical  cutback  in  the  number  of 
flights  allowed  in  and  out  of  Southern  California  under  the  EPA 
Federal  Implementation  Plan. 

Fruit  and  nut  trees — a  special  disease  set-aside  program  for  fruit 
and  nut  trees.  Ethical  conduct — principles  of  ethical  conduct  for  the 
Interior  Department.  Indian  art  and  jewelry — protection  for  prod- 
ucts of  Indian  art  and  craftsmanship.  Birds,  safe  ones  and  endan- 
gered ones,  additional  wildlife  areas  open  to  hunting  and  fishing, 
another  rulemaking  on  endangered  and  threatened  wildlife  and 
plants.  Coal  moisture — proposed  inile  by  the  Office  of  Surface  Min- 
ing Reclamation  and  Enforcement  on  coal  moisture. 

This  one  really  gets  me — definition  of  light  bulbs.  The  Depart- 
ment of  Energy  wants  to  define  certain  fluorescent  and  incandes- 
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cent  light  bulbs.  Now,  none  of  these,  I  think,  are  of  such  earth- 
shattering  necessity  that  they  can't  be  put  off  for  just  a  few  months 
while  this  Congress  acts  on  the  way  that  regulations  are  promul- 
gated. 

I  am  shocked  at  all  the  horror  stories  I've  been  hearing;  we  need 
some  reasonableness  here.  I  do  think  we  need  to  do  something  on 
a  tax  exemption  in  the  bill.  The  moratorium  bill  affords  the  Presi- 
dent the  authority  to  decide  which  regulations  are  necessary  for 
health,  safety,  and  law  enforcement. 

But  I  think  the  American  people,  particularly  people  in  Texas, 
and  now  I  am  hearing  from  California  and  Illinois  and  other 
States,  want  some  sort  of  moratorium  on  the  Clean  Air  Act  and  its 
implementation,  particularly  in  the  emissions  testing  sections.  We 
need  to  take  another  look  at  indoor  quality  regulations — the  rule 
to   require   restaurants    and   other   buildings   to   implement   com- 

Erehensive  indoor  air  and  ventilation  plants  plans  that  could  cost 
usinesses  $8  billion.  I  could  go  on.  Sunglasses  labeling — labeling 
sunglasses?  The  creativity  of  bureaucrats  and  regulators  just  bog- 
gles the  mind. 

Let  me  finish  by  saying,  this  isn't  protecting  the  rich.  We  are  not 
talking  about  protecting  business.  What  we  are  talking  about  is 
protecting  the  standard  of  living  of  the  American  family.  Every  one 
of  these  regulations,  every  one  of  them,  costs  a  business  greatly 
and  therefore  costs  the  American  family  through  higher  prices  of 
goods  and  services. 

Now,  the  American  family  may  want  some  regulations,  and  we 
certainly  need  some  regulations,  and  they  may  be  willing  to  pay  for 
those  regulations,  but  they  ought  to  be  able  to  know  what  the  cost 
or  the  benefit  is,  what  the  risk  assessment  is  and  many  other 
things  we  have  in  the  regulatory  reform  package  of  the  Contract 
with  America. 

Make  no  mistake  about  it,  if  you  add  up  all  the  taxes,  mandates, 
and  regulations  from  local.  State,  and  Federal  Grovernments,  over 
53  percent  of  the  American  family's  income  goes  to  the  cost  of  gov- 
ernment. We  need  to  get  that  down. 

The  other  side  of  the  aisle  is  always  talking  about  the  standard 
of  living,  the  cost  of  living  of  the  American  family,  and  they  want 
to  do  things  to  help  them.  One  way  you  can  help  them  is  to  cut 
down  on  regulations  overburdening  the  American  family.  I  thank 
you,  Mr.  Chairman. 

[The  prepared  statement  of  Hon.  Tom  DeLay  follows:] 

Prepared  Statement  of  Hon.  Tom  DeLay,  a  Representative  in  Congress  from 

THE  State  of  Texas 

Mr.  Chairman,  thank  you  for  this  opportunity  to  testify  in  support  of  H.R.  450, 
the  "Regulatory  Transition  Act  of  1995,"  which  establishes  a  moratorium  on  federal 
regulations.  It  is  certainly  a  pleasure  to  be  here  today. 

Regulations  are  out  of  control,  and  are  only  going  more  so  under  this  Administra- 
tion. Measured  by  the  number  of  pages  in  the  Federal  Register,  in  which  all  new 
regulations  are  published,  each  of  Mr.  Clinton's  two  years  in  office  have  seen  the 
most  regulatory  activity  since  President  Carter's  last.  The  number  of  "actual  pages" 
(not  counting  corrections  and  blank  pages)  in  1994  was  64,914  pages,  the  third  high- 
est total  of  all  time,  and  an  increase  from  1993's  count  of  61,166  actual  pages.  De- 
spite rhetoric  to  the  contrary,  regulatory  activity  under  the  Clinton  admmistration 
is  increasing,  not  decreasing. 

This  corresponds  to  an  increase  in  the  number  of  regulatory  bureaucrats.  From 
1985  to  1992,  regulatory  staffing  increased  by  over  20  percent,  to  almost  125,000 


158 

employees.  However,  the  number  of  federal  government  employees  devoted  to  imple- 
menting regulations  was  126,815  in  1993 — an  all-time  record.  And  the  Administra- 
tion's budget  for  fiscal  year  1995  proposed  increasing  that  number  to  129,648. 

It  is  truly  unfortunate  that  the  average  American  had  to  work  full  time  until  July 
10  last  year  to  pay  the  costs  associated  with  government  taxation,  mandates,  and 
regulations.  This  means  that  52  cents  of  every  dollar  earned  went  to  the  govern- 
ment directly  or  indirectly. 

On  November  8,  1994,  the  American  people  sent  a  message  to  Washington.  They 
voted  for  a  smaller,  less  intrusive  government.  An  important  step  toward  reaching 
this  goal  is  curtailing  these  excesses  of  federal  regulation  and  red  tape  that  are  now 
estimated  to  cost  the  economy  over  $500  bUlion  annually.  Small  businesses — the  job- 
creating  engines  of  our  economy — spend  at  least  a  billion  dollars  a  year  fiUing  out 
government  forms,  according  to  the  Small  Business  Administration.  This  burden 
leads  to  job  loss,  slower  productivity  growth,  reduced  competitiveness,  and  higher 
prices  for  consumers. 

Although  regulations  are  often  well-intended,  in  their  implementation  too  many 
are  oppressive,  unreasonable,  and  even  irrational.  I've  given  these  examples  before, 
but  I  d  like  to  give  them  again  because  they  make  my  point  so  well: 

•  One  company  that  inadvertently  wrote  a  name  on  line  18  rather  than  line  17 
was  fmed  $5,000  by  the  EPA. 

•  A  drycleaner  was  fined  for  not  posting  a  piece  of  paper  listing  the  number  of 
employee  injuries  in  the  last  12  months,  when  in  fact  there  were  NO  injuries 
during  that  time. 

•  Detailed  safety  data  sheets  are  required  for  such  dangerous  materials  as  Joy 
dishwashing  liquid,  chalk,  and  even  air. 

•  OSHA  has  classified  children's  teeth  as  hazardous  waste. 

The  last  thing  the  government  should  be  doing  is  making  it  harder  for  Americans 
to  pursue  their  dreams  of  entrepreneurship.  Ratner,  we  should  be  facilitating  it,  so 
that  Americans  can  provide  for  their  families  free  of  regulatory  roadblocks,  which 
will  result  in  a  continued  high  standard  of  living  for  the  whole  country. 

And  that  brings  me  to  something  which  is  not  pointed  out  often  enough.  Regu- 
latory costs  that  are  imposed  on  businesses — both  big  and  small — have  to  be  paid, 
but  they  are  not  paid  by  the  business.  Instead,  these  costs  are  passed  directly  on 
to  the  consumer,  increasing  the  prices  for  the  goods  and  services  they  buy  and  low- 
ering our  standard  of  living.  Every  American  needs  to  realize  that  excessive  regula- 
tion affects  their  family  and  their  personal  lives  directly. 

Just  after  the  November  elections,  the  Clinton  Administration  released  its  Unified 
Agenda  of  Federal  Regulations,  which  outlines  its  plan  to  pursue  over  4,300 
rmemakings  in  the  next  fiscal  year.  Between  October  1994  and  February  1995 
alone,  the  Administration  is  scheduled  to  propose  at  least  682  regulations. 

It  is  difficult  to  believe  that  all  of  these  4,300  rulemakings  have  to  be  completed 
and  implemented  before  the  104th  Congress  can  take  the  opportunity  to  consider 
regulatory  reform.  The  American  people  will  not  tolerate  a  rush  to  new  regulations 
by  the  entrenched  bureaucracy  belore  the  104th  Congress  can  even  attempt  to  make 
appropriate  changes  in  the  law. 

Proof  of  this  sentiment  is  evident  in  the  recently-formed  Project  Relief;  a  broad- 
based,  non-partisan  coalition  of  over  300  organizations  and  individuals  representing 
businesses,  trade  associations,  citizen  advocacy  organizations,  social  groups,  think 
tanks,  minority  groups,  state  and  local  officials,  and  others.  These  various  interests 
have  come  together  in  this  push  for  comprehensive  reform  and  are  working  closely 
with  both  the  House  and  the  Senate  on  this  front. 

In  order  to  have  the  opportunity  for  orderly  consideration  of  regulatory  reform  is- 
sues by  the  whole  Congress — Republican  and  Democrat  Members  alike — the  new 
majority  leadership  respectfully  asked  the  President  on  December  12,  1994,  to  order 
a  moratorium  on  all  federal  rulemaking,  with  appropriate  exceptions.  Sadly,  the 
President  declined  to  issue  such  an  order. 

We  have,  therefore,  no  choice  except  to  deal  with  the  regulators  ourselves,  and 
we  do  so  with  this  le^slation.  H.R.  450  proposes  the  moratorium  that  the  President 
refused  to  order,  indicating  that  it  is  to  be  "business  as  usual"  in  the  federal  bu- 
reaucracy. That  is  not  the  message  sent  by  the  American  people  in  the  last  election. 

H.R.  450  gives  us  some  breathing  room  to  pursue  the  process  reforms  that  are 
embodied  in  the  Contract  with  America,  such  as  cost/benefit  analysis  and  risk  as- 
sessment. Those  reforms  will  then  apply  to  those  regulations  that  were  suspended 
during  the  moratorium  period,  so  that  no  new  regulations  since  the  election  will 
have  been  promulgated  without  having  gone  through  the  tests  of  sound  science  and 
proper  cost  and  risk  analysis. 

Tiie  Administration  and  others  now  have  the  opportunity  to  justify  why  all  of  the 
regulations  placed  into  effect  since  the  date  of  the  last  election  should  remain  in  full 
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force  without  the  possibility  of  reconsideration  as  a  result  of  any  regulatory  reforms 
enacted  by  the  104th  Congress. 

I  would  like  to  make  clear  that  the  bill  does  not  suspend  any  existing  or  new  reg- 
ulation that  responds  to  an  emergency  or  is  necessary  because  of  an  imminent 
threat  to  health  or  safety,  or  which  is  essential  to  the  enforcement  of  criminal  laws. 
The  FVesident,  acting  on  the  written  request  of  an  agency  head,  is  charged  with  the 
responsibility  for  making  this  determination. 

AdditionaUy,  the  bill  does  not  suspend  regulations  that  reduce  or  streamline  regu- 
latory burdens  rather  than  imposing  new  ones.  The  intent  of  this  bill  is  to  put  a 
hold  on  harmful  regulations  but  at  the  same  time  allow  the  "good"  ones  through. 

In  the  absence  of  legislation,  too  many  bureaucrats  have  been  legislating  through 
regulation  in  a  way  that  is  both  intrusive  and  burdensome.  It  seems  they  forget  that 
it  is  the  Congress  that  makes  the  laws,  delegates  the  power  to  issue  regulations  im- 
plementing the  laws  to  the  agencies,  and  controls  the  standards  and  processes  by 
which  the  regulations  are  made  by  the  agencies.  It  is  time  to  remind  them. 

Make  no  mistake.  A  federal  regulation  is  a  law  that  can  afTect  life,  liberty,  and 
property  of  Americans.  Fairness,  justice,  and  equity  must  be  reflected  in  the  laws 
of  the  land,  including  federal  regulations. 

The  104th  Congress  should  undertake  a  thorough  review  of  federal  regulations, 
starting  with  the  way  they  are  made  and  enforced,  and  make  such  adjustments  to 
the  statutes  of  this  land  as  are  necessary  to  reflect  the  mandate  of  the  American 
people.  No  such  thorough  review  has  been  possible  for  some  forty  years.  It  is  a 
daunting  but  welcome  task.  It  cannot  be  achieved  overnight,  nor  even  in  the  first 
100  days  of  this  Congress,  but  we  can  make  a  start.  That  start  will  be  impeded  if 
legions  of  new  regulations  go  into  effect  before  even  the  initial  consideration  for  reg- 
ulatory reform  and  relief  can  be  given. 

I  would  like  to  thank  Chairman  Mcintosh  for  all  of  his  hard  work  on  this  issue, 
and  urge  strong  support  for  this  bill.  I  would  be  happy  to  answer  questions. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  DeLay  for  joining  us 
here  today.  I  don't  have  any  questions  for  you.  However,  let  me  just 
state  though  for  the  record,  that  without  your  leadership  in  this 
area  over  many,  many  years,  the  situation  would  be  much  worse 
than  it  is  now.  On  behalf  of  the  consumers  and  the  American  mid- 
dle class,  thank  you  for  your  previous  efforts  and  thank  you  for 
taking  the  leadership  role  on  this  piece  of  legislation  and  others, 
to  make  sure  that  we  are  able  to  do  something  in  this  Congress  to 
address  that  problem  on  behalf  of  the  American  middle  class  and 
to  remove  that  hidden  tax. 

Mr.  DeLay.  Thank  you,  Mr.  Chairman.  Let  me  just  also  say,  I 
am  honored  to  be  sitting  at  the  same  table  with  Boyden  Gray,  who 
I  consider  one  of  my  heroes  in  this  area, 

Mr.  McIntosh.  Thank  you. 

Mr.  Peterson,  do  you  have  any  questions  for  our  colleague? 

Mr.  Peterson.  Well,  I  just  welcome  Mr.  DeLay  to  the  committee, 
look  forward  to  working  with  him.  I  don't  know  if  you  have  heard 
some  of  my  comments  today  about  my  concerns  that  we  are  going 
to  get  ourselves  tangled  up  by  including  some  routine  kinds  of  reg- 
ulations and  the  tax  issue  and  so  forth,  as  this  moves  ahead,  I  hope 
that  we  can  work  together  and  do  whatever  we  have  to  do  to  get 
those  out  of  the  mix. 

What  I  am  interested  in  is  I  think  what  you  are  interested  in, 
is  getting  cost-benefit  analysis  into  these  regulations,  risk  assess- 
ment so  that  we  don't  hear  these  kind  of  horror  stories  like  we  just 
heard  from  this  last  panel  where  they  are  being  asked  to  do  things 
that  make  no  sense, 

Mr.  DeLay.  Mr.  Peterson,  I  tell  you,  I  am  looking  forward  to 
working  with  you.  The  things  that  I  heard  you  say  are  very  legiti- 
mate questions  about  the  legislation,  and  I  think  are  easily  cor- 
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rected  to  take  care  of  your  concerns.  I  am  more  than  looking  for- 
ward to  doing  that  with  you. 

Mr.  Peterson.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  MclNTOSH.  Thank  you. 

Mr.  Ehrhch,  do  you  have  any  questions  for  Mr.  DeLay? 

Mr.  Ehrlich.  No. 

Mr.  MclNTOSH.  Mr.  Waxman,  do  you  have  any  questions  for  Mr. 
DeLay?  Seeing  none,  thank  you  again  for  coming  and  thank  you  for 
your  tireless  efforts  in  this  area. 

Mr.  DeLay.  Thank  you,  Mr.  Chairman,  and  good  luck. 

Mr.  MclNTOSH.  I  see  that  Mr.  Miller  has  joined  us  and  would 
welcome  him  to  the  witness  table  at  this  time.  I  did  see  him.  Per- 
haps someone  can  bring  him  in.  Let's  proceed  with  the  next  panel. 

STATEMENTS  OF  C.  BOYDEN  GRAY,  PARTNER,  WILMER,  CUT- 
LER &  PICKERING;  AND  JIM  MILLER,  COUNSELOR,  CITIZENS 
FOR  A  SOUND  ECONOMY 

Mr.  MclNTOSH.  The  first  witness  is  a  former  colleague  of  mine 
when  I  served  in  the  Bush  administration  and  someone  who  has 
been  working  in  this  area  since  the  first  days  of  the  Reagan  admin- 
istration when  he  was  counsel  to  then  Vice  President  Bush. 

Perhaps  he  more  than  any  other  individual  has  been  able  to 
track  the  history  of  efforts  to  review  regulations  and  make  sure 
that  we  have  a  systemic  effort  at  having  a  cost  benefit  approach 
to  our  regulatory  process  and  someone  who  is  steeped  in  the  knowl- 
edge of  the  Administrative  Procedures  Act  and  all  that  that  entails, 
someone  who  I  definitely  look  up  to  as  a  mentor  in  this  area,  and 
I  really  appreciate  his  willingness  to  come  and  share  his  views  with 
us  here  today. 

Mr.  Boyden  Gray. 

Mr.  Gray.  Thank  you  very  much,  Mr.  Chairman.  I  will  be  as 
brief  as  I  can  because  I  got  to  make  time  for  Jim  here,  who  taught 
me  a  lot,  although  I  think  I  taught  him  too. 

Mr.  Miller.  Yes. 

Mr.  Gray.  Just  three  quick  points.  A  time  out  on  regulation  al- 
ways helps.  In  1981  and  again  in  1992,  it  permitted  the  White 
House  to  tell  the  agencies,  look,  take  a  look  at  all  the  existing  rules 
that  you  haven't  revisited  in  a  decade  or  two  or  three  and  redirect 
some  of  your  attention,  at  least  for  a  little  time,  on  reevaluating 
existing  rules.  Circumstances  do  change.  Technology  changes.  It 
cannot  be  that  a  rule  that  was  designed  30  years  ago  still  makes 
sense.  It  is  just  not  logical.  It  just  cannot  be  that  that  rule  does 
not  need  to  be  revisited. 

Second  point  I  want  to  make,  is  that  a  time  out  doesn't  hurt.  I 
am  not  aware  of  any  great  public  health  or  safety  difficulties  that 
arose  out  of  the  1981  freeze  or  the  1992  freeze,  and  I  don't  see  why 
there  should  be  any  problems  arising  out  of  this  moratorium.  It,  of 
course,  would  be  easier  if  the  executive  branch  managing  the  freeze 
would  be  endorsing  it.  That  would  make  it  a  lot  easier  obviously, 
but  there  is  no  reason  why  the  exceptions  you  built  in  can't  work. 

Finally,  there  is  new  legislation  which  has  been  discussed  which 
ought  to  be  brought  to  bear  on  the  pending  calendar.  There  are  a 
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lot  of  existing  regulations  in  the  pipeline  that  will  be  caught.  You 
have  heard  discussion  of  a  lot. 

One  of  the  ones  that  I  want  to  mention  briefly  which  you  raised 
earlier  on,  Mr.  Chairman,  and  which  one  of  my  colleagues  in  this 
endeavor  sitting  to  my  rear  made  comment  on,  with  whom  I  have 
been  in  countless  discussions  at  EPA  is  the  question  of  California 
car.  I  am  talking  about  Mr.  Hawkins  who  is  behind  me.  The  Cali- 
fornia car  is  a  very,  very  expensive  proposition  and  there  is  no  rea- 
son why  it  should  be  so  expensive. 

Calculations  based  on  data  provided  by  the  industry  themselves, 
and  even  if  you  discount  the  data  by  50  percent  or  more,  it  is  still 
horrendous.  These  calculations  show  that  if  car  companies  are  per- 
mitted to  buy  emission  reductions  in  the  way  utilities  are  today  in 
the  very  successful  acid  rain  prog^-am,  that  the  rule  will  cost  about 
$4.5  billion  more  than  it  needs  to  cost  by  the  year  it  kicks  in  fully 
in  the  year  2007.  Now,  $4.5  billion  for  the  economy  of  the  North- 
east, which  affects  this  region,  is  an  awful  lot  of  money  to  pay,  and 
I  can  see  no  reason  in  the  world  why  the  regulatory  straightjacket 
that  EPA  so  far  has  placed  on  this  rule  should  go  forward. 

The  irony  here  is  that  emissions  trading,  whether  it  is  from  the 
lead  phase-down  program  that  Jim  remembers  from  the  early 
1980's  or  the  chlorofluorocarbon  limitations  or  the  heavy  duty  emis- 
sion truck  trading  or  car  trading,  what  acid  rain  shows  is  that  not 
only  do  you  cut  costs  dramatically;  you  also  accelerate  the  environ- 
mental benefit. 

The  EPA  has  what  they  now  call  an  RE  factor,  rule  effectiveness 
factor.  That  is,  an  ordinary  command  control  regulation  must  be 
discounted  in  the  ozone,  nonattainment  arena  by  20  percent — that 
is,  you  are  only  going  to  achieve  80  percent  of  what  your  target  is. 

What  we  find  from  the  acid  rain  program  is  that  its  costs  have 
been  cut  by  three-quarters  or  more,  and  the  cleanup  has  acceler- 
ated by  40  percent.  So  that  is  almost  a  doubling  of  the  environ- 
mental benefit  for  one-quarter  or  less  of  the  cost.  Any  time  you  get 
a  bargain  like  that,  assuming  that  the  regulation  initially  made 
sense,  it  is  something  you  ought  to  take  advantage  of 

The  permitting  rule  which  may  or  may  not  have  gone  final  dur- 
ing the  moratorium,  is  related  to  the  California  car  rule  in  the 
sense  that  the  permitting  rule  is  designed  to  encourage  these  very 
efficient  environmental  approaches,  but  if,  in  fact,  the  trading  is 
stymied  because  the  market  can't  develop,  then  the  permitting  rule 
has  indirectly  been  gutted  and  that  is  a  rule  that  I  hope  you  will 
take  a  look  at  as  well. 

There  are  many  other  rules  that  I  am  not  familiar  with  enough 
to  say  that  on  the  basis  now  of  what  I  know  that  they  are  worthy 
of  congressional  rejection,  but  they  certainly  are  worthy  of  congres- 
sional review,  and  I  think  you  are  doing  a  service  to  do  this,  and 
I  think  it  can  be  managed  in  a  way  that  will  not  in  any  way  endan- 
ger the  public  health  or  safety. 

I  would  yield  to  Jim  who  ushered  in  the  first  regulatory  reformer 
back  in  1981. 

[The  prepared  statement  of  Mr.  Gray  follows:] 
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Prepared  Statement  of  C.  Boyden  Gray,  Partner,  Wilmer,  Cutler  and 
Pickering,  and  Chairman,  Citizens  for  a  Sound  Economy 

Good  afternoon.  Mr.  Chairman  and  Members  of  the  Subcommittee:  My  name  is 
C.  Boyden  Gray,  and  I  am  a  partner  at  Wilmer  Cutler  &  Pickering,  and  I  am  Chair- 
man of  Citizens  for  a  Sound  Economy,  a  250,000  member  nonpartisan,  non-profit 
consumer  advocacy  group  that  promotes  market-based  solutions  to  public  policy 

firoblems.  Thank  you  for  inviting  me  here  today  to  discuss  the  importance  of  regu- 
atory  reform  and  the  Regulatory  Transition  Act  of  1995  (H.R.  450).  Regulatory  re- 
form has  a  long  history  of  bipartisan  support,  as  was  evidenced  by  efforts  in  the 
previous  Congress  to  reduce  the  regulatory  burden  on  consumers  and  businesses  in 
the  United  States  through  sound  risk  assessment  and  other  regulatory  reforms.  The 
new  104th  Congress  continues  these  reform  eflbrts  in  the  Contract  with  America, 
which  calls  for  a  number  of  specific  regulatory  reforms.  H.R.  450  includes  a  tem- 
porary moratorium  on  new  regulations  so  that  agencies  may  more  carefully  assess 
the  impact  of  their  regulatory  agendas,  while  ensuring  that  new  regulations  are  not 
excessively  burdensome.  From  November  9,  1994  through  June  30,  1995  all  new 
rulemakings  would  be  on  hold  while  agencies  took  stock  of  their  current  regulatory 
agendas. 

A  regulatory  timeout 

The  annual  regulatory  burden  in  the  United  States  is  more  than  $500  billion,  or 
$5,000  per  housenold.  Tnis  amounts  to  nearly  one-half  of  the  typical  family's  annual 
federal  tax  burden.  However,  the  regulatory  burden  is  a  hidden  tax  that  does  not 
receive  the  public  scrutiny  reserved  for  regular  tax  increases.  Consumers  pay  the 
costs  indirectly,  through  higher  priced  goods  and  services  and  through  a  restricted 
choice  of  products  available  in  the  marketplace.  Although  hidden  from  the  typical 
consumer,  the  regulatory  burden  has  real  impacts  on  the  consumer's  quality  oi  life. 

It  is  useful  to  have  a  regulatory  moratorium  to  provide  agencies  the  opportunity 
to  review  existing  regulations  to  ensure  that  their  benefits  continue  to  exceed  costs 
in  light  of  changing  circumstances  and  advances  in  technolgy.  A  regulatory  morato- 
rium provides  the  time  needed  to  revisit  outdated  regulations. 

Both  the  Reagan  and  Bush  Administrations  endorsed  a  regulatory  moratorium  to 
review  the  regulatory  agenda  before  moving  on  to  new  regulations.  During  President 
Bush's  regulatory  moratorium,  which  was  announced  in  his  January  1992  State  of 
the  Union,  a  number  of  regulatory  improvements  were  made,  including:  accelerated 
approval  of  new  drugs  by  the  FDA,  improved  regulation  of  biotechnology  products, 
and  the  development  of  market-based  incentives  to  comply  with  the  Clean  Air  Act. 
Without  a  specified  moratorium,  it  is  difficult  to  divert  resources  from  the  produc- 
tion of  new  regulations  toward  a  review  of  the  existing  regulatory  agenda. 

AN  improved  regulatory  PROCESS 

At  the  same  time,  the  new  Congress  is  moving  forward  with  a  number  of  initia- 
tives that  would  enhance  the  regulatory  review  process.  Important  issues  such  as 
risk  assessment  and  the  use  of  sound  science,  enhanced  cost-benefit  requirements, 
a  stronger  Paperwork  Reduction  Act,  and  a  regulatory  budget  are  under  consider- 
ation. A  moratorium  would  also  allow  any  new  procedures  to  be  used  in  the  current 
rulemakings. 

For  example,  cost-benefit  analysis  was  the  key  component  of  the  centralized  regu- 
latory review  process  established  by  President  Ronald  Reagan  under  Executive 
Order  No.  12291.  The  Office  of  Information  and  Regulatory  Aflairs  was  tasked  with 
reviewing  regulations  issued  by  the  agencies.  Executive  Order  No.  12291  was  an  in- 
tegral part  of  the  rulemaking  process,  ensuring  that  federal  agencies  only  regulate 
in  those  cases  where  information  was  available  on  the  impact  of  regulation,  and 
only  in  those  cases  where  the  benefits  of  regulation  exceeded  the  costs.  In  addition, 
agencies  were  required  to  choose  the  least-costly  alternative  when  issuing  regula- 
tions. Establishing  these  requirements  created  a  more  reasoned  approach  to  regula- 
tion that  limited  undue  buraens  on  consumers  and  businesses. 

President  Bill  Clinton  continued  the  tradition  of  centralized  regulatory  review 
through  his  Executive  Order  No.  12866.  Although  the  new  executive  order  expands 
the  definition  of  benefits  to  include  "distributional  impacts"  and  "equity,"  cost-bene- 
fit analysis  with  centralized  regulatory  review  continues  to  be  an  important  tool  of 
regulatory  oversight.  In  addition.  President  Clinton  called  on  agencies  to  use  risk 
assessments  and  market  incentives  where  possible.  (Another  benefit  of  a  regulatory 
moratorium  would  be  the  possibility  to  determine  the  extent  to  which  the  federal 
agencies  are  implementing  market  incentives  and  risk  assessments  required  by 
President  Clinton.) 
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The  new  Congress  understands  the  importance  of  such  tools;  risk  assessment  and 
other  regulatory  reforms  will  be  introduced  as  a  means  of  further  reducing  the  hid- 
den tax  of  regulation.  Establishing  a  risk  assessment  process  that  incorporates  the 
best  available  scientific  knowledge  while  clearly  explaining  the  underlying  assump- 
tions will  provide  an  important  addition  to  cost-benefit  analysis  that  can  be  used 
to  reduce  the  burden  of  excessive  regulations  that  provide  marginal  reductions  in 
negligible  risks  at  very  high  prices.  Consider,  for  example,  an  EPA  hazardous  waste 
listing  for  a  wood  preservative  at  the  cost  of  $5.7  trillion  dollars  per  one  premature 
death  prevented. 

A  regulatory  moratorium  provides  the  opportunity  to  move  forward  with  refine- 
ments in  the  regulatory  process.  Congressional  initiatives  for  regulatory  reform  can 
be  debated  and  enacted  before  the  end  of  the  moratorium.  In  turn,  these  new  regu- 
latory tools  would  be  in  place  to  review  the  regulations  on  hold  during  the  morato- 
rium. This  would  facilitate  the  identification  of  potentially  costly  rules  while  provid- 
ing the  public  with  greater  information  concerning  the  benefits  of  any  given  rule. 
With  enhanced  tools  for  regulatory  review,  the  rules  under  discussion  during  the 
moratorium  can  be  implemented  in  a  more  beneficial  manner. 

IDEMTIFYING  SUBSTANTIVE  REGULATIONS 

Some  examples  of  current  rules  that  would  benefit  from  the  review  and  applica- 
tion of  new  procedures  are  as  follows: 

The  Calilomia  car  regulation  for  the  Northeast,  issued  by  the  EPA  just  before 
Christmas  and  thus  covered  by  the  proposed  moratorium,  is  a  rule  that  demands 
careful  scrutiny  whether  or  not  the  moratorium  is  enacted.  It  is  one  of  the  most 
cost-ineffective,  anti -competitive,  and  anti-market  rules  ever  issued  by  any  agency 
at  any  time.  It  ignores  the  regulatory  lessons  of  the  last  two  decades,  especially  the 
experience  with  the  Acid  Rain  program,  and  it  violates  the  spirit  oT  the  1990 
Amendments  to  the  Clean  Air  Act. 

The  rule  mandates  that  the  Northeast  require  the  sale  of  the  so  called  California 
car.  In  so  doing,  it  encourages  the  car  companies  to  trade  their  resulting  emission 
reduction  responsibilities  among  themselves,  but  prohibits  them  from  trading  with 
utilities,  who  are  elsewhere  encouraged  also  to  trade  among  themselves,  but  not 
with  the  care  companies.  By  thus  artificially  fragmenting  these  emission  markets, 
EPA  has  engineered  one  of  tne  costliest  rules  in  history. 

The  leading  broker  in  SO2  allowances  under  the  Acid  Rain  Program,  CACM,  has 
calculated  the  costs  as  follows,  using  data  published  by  the  car  companies,  oil  com- 
panies, and  utilities  themselves.  By  the  year  2007,  when  the  California  car  rule  will 
be  fiilly  effective,  the  cost  to  the  Northeast  will  be  $4.7  billion  a  year.  The  cumu- 
lative cost  to  that  date  will  be  $20  billion.  CACM  calculates,  however,  that  if  the 
car  companies  could  purchase  their  reductions  in  the  marketplace  as  utilities  are 
entitled  to  under  the  Acid  Rain  Program,  the  California  car  would  cost  only  $157 
million  annually  beginning  in  2007.  This  represents  a  savings  of  $4.6  billion  per 
year. 

Obviously,  this  rule  could  not  pass  the  cost-benefit  test  of  the  Contract  with 
America.  Tne  measure  of  both  the  costs  and  the  benefits  in  this  case  is  the  same: 
that  is,  the  cost  per  ton  of  pwUutant  removed.  Given  the  wide  disparity  in  costs,  the 
rule  as  finalized  by  EPA  flunks  by  a  very  wide  margin. 

By  ignoring  the  lessons  of  the  Acid  Rain  Program,  the  EPA  rule  will  also  lose  all 
the  benefits  of  innovation  that  market  incentives  provide.  It  is  thus  a  throwback  to 
1960s-style  command  and  control  regulation,  and  a  most  discouraging  precedent  for 
those  seeking  the  most  cost-effective  solutions  to  environmental  problems. 

A  preliminary  list  of  additional  burdensome  regulations  should  also  include 
(among  others): 

1.  The  Great  Lakes  Initiative  Clean  Water  Quality  Guidance.  This  EPA  rule- 
making would  establish  uniform  water  quality  standards  for  ei^t  different  states. 
EPA  estimates  the  costs  between  $190  million  to  $505  million  per  year,  although 
some  economists  predict  the  costs  could  be  as  high  as  $2.7  billion.  In  addition,  many 
have  raised  concerns  that  this  rulemaking  wUl  not  provide  significant  environ- 
mental benefits.  The  rulemaking  has  a  court-ordered  deadline  of  March  13,  1995. 

2.  California  Clean  Air  Federal  Implementation  Program.  The  EPA  is  working  to 
meet  a  judicial  deadline  of  February  15,  1995  to  implement  a  $17  billion  rule  to 
bring  California  into  compliance  with  the  Clean  Air  Act  of  1977.  The  costly  rule- 
making will  have  significant  employment  impacts,  with  the  State  of  California  esti- 
mating job  losses  of  165,000.  Other  economists  estimate  115,000  jobs  lost  in  the  Los 
Angeles  area  alone. 

3.  Race  and  Gender  Disclosure  Requirements.  The  Federal  Reserve  Board  would 
not  be  allowed  to  move  forward  with  a  requirement  that  thrifts  and  banks  collect 
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race  and  gender  information  for  business  loans  less  than  $1  million.  The  rulemaking 
has  its  origins  in  the  Community  Reinvestment  Act;  however,  it  contradicts  other 
Federal  Reserve  requirements  that  prohibit  collecting  such  data  on  loan  applica- 
tions. 

4.  Clean  Air  Enhanced  Monitoring  Rule.  The  EPA  is  working  to  meet  an  April 
30,  1995  deadline  to  complete  a  rulemaking  that  would  revamp  25  yeeirs  worth  of 
state  emissions  monitoring  standards.  The  EPA  estimates  compliance  costs  of  $1  bil- 
lion per  year,  but  private  sector  economists  suggest  the  costs  will  be  much  higher. 

5.  OSHA  Ergonomics  Protection  Standard.  A  Notice  of  Proposed  Rulemaking  is  ex- 
pected this  spring  that  would  implement  dollar  rule  new  standards  to  reduce  repet- 
itive motion  iiy'uries.  Among  other  things,  this  multi-billion  dollar  rule  would  re- 
quire employers  to  modify  work  stations  and  develop  written  plans. 

6.  Indoor  Air  Quality.  The  Occupational,  Safety,  and  Health  Administration  would 
not  be  able  to  move  forward  with  indoor  air  quality  rulemaking  that  was  first  pro- 
posed in  April  1994.  The  rule  would  require  restaurants,  retailers,  and  others  to  im- 
plement indoor  air  quality  programs  and  ventilation  plans.  The  rule  is  estimated  to 
cost  over  $8  billion  per  year. 

7.  Clean  Air  Permitting  Rule.  The  moratorium  would  keep  EPA  from  finalizing 
a  costly  permitting  rule  that  goes  far  beyond  the  congressional  purpose  behind  Title 
V  of  the  1990  amendments  to  the  Clean  Air  Act.  Changes  made  ty  EPA  over  the 
last  two  years  make  this  a  prime  example  of  a  costly  and  burdensome  regulation. 
While  providing  few,  if  any,  environmental  benefits,  the  rule  would  stifle  industrial 
innovations,  impede  economic  growth,  and  empower  state  and  federal  bureaucrats 
to  micro-manage  industrial  production. 

A  regulatory  moratorium  would  allow  these  rules  to  be  re-assessed  in  light  of  the 
regulatory  review  initiatives  being  considered  by  Congress.  This  will  allow  the  agen- 
cies to  improve  their  rulemakings,  ensuring  Americans  that  identifiable  and  harm- 
ful risks  are  being  addressed,  and  that  the  regulations  to  control  these  risks  gen- 
erate benefits  commensurate  to  their  costs. 

CONCLUSION 

Both  regulatory  reform  and  the  Regulatory  Transition  Act  of  1995  are  crucial  for 
ensuring  that  consumers  do  not  face  unnecessary  and  costly  burdens.  The  regu- 
latory burden  has  been  steadily  increasing  over  time.  Improved  risk  assessment  and 
other  regulatory  reforms  will  help  agencies  avoid  imposing  undue  burdens  on  con- 
sumers. The  regulatory  moratorium  provides  the  time  necessary  to  introduce  new 
tools  for  regulatory  review  while  allowing  agencies  the  time  to  review  their  current 
regulatory  agendas.  I  will  be  happy  to  answer  any  questions  you  have  on  these  is- 
sues. Thank  you,  Mr.  Chairman  and  members  of  the  Committee. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Gray,  and  we  will 
proceed  with  the  regular  order  and  ask  both  witnesses  to  present 
their  testimony  and  then  have  the  panel  question  them.  Mr.  Miller. 

Mr,  Miller.  Thank  you,  Mr.  Chairman.  I  have  a  written  state- 
ment which  I  would  submit  for  the  record,  if  you  would  so  receive 
it? 

Mr.  McIntosh.  Certainly. 

Mr.  Miller.  I  would  like  to  make  several  points.  I  think  the  idea 
of  a  moratorium  is  a  very  good  one  and  it  is  a  shame  that  you  have 
to  do  it  legislatively  since  the  President  has  rejected  the  inquiry  or 
the  request  from  the  congressional  leadership.  But  for  the  reasons 
that  Boyden  just  outlined,  I  think  it  is  a  good  idea. 

I  don  t  think  there  is  anything  that  is  compelling  that  has  to  be 
done  that  would  be  delayed  but  a  moratorium  would  shake  up  the 
system  and  shake  up  people  and  focus  people's  attention  on  what 
tney  are  doing,  and  is  there  a  better,  more  cost-effective  way  of 
doing  it. 

It  will  give  Congress  a  chance  to  act.  I  think  that  you  ought  to 
pass  legislation.  I  am  very  much  in  favor  of  a  regulatory  budget. 
I  have  advocated  it  for  some  time.  That  is,  you  have  the  agencies 
competing  with  each  other  over  resources,  financial  resources  that 
are  incorporated  in  a  budget  that  goes  from  the  President  to  Con- 
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gn'ess.  Congress  deliberates  repeatedly  over  issues,  adds  here,  sub- 
tracts there,  makes  a  decision  and  the  agencies  are  limited  in  what 
they  can  spend. 

On  the  regulatory  side,  they  are  not  so  limited.  Agencies  can  im- 
pose costs  without  much  accountability.  There  is  no  tradeoff. 

When  I  was  Budget  Director,  an  agency  would  come  in  and  say, 
we  need  more  money.  But  to  give  another  agency  more  money,  you 
need  to  make  some  tradeoffs.  Well,  this  is  more  important  than 
that.  With  regulatory  agencies,  agencies  make  decisions  willy  nilly. 

It  is  very  much  like  the  budget  process  was  before  1922,  before 
there  was  a  budget  act,  before  there  was  an  Office  of  the  Budget 
over  in  Treasury.  I  mean,  agencies  just  submitted  their  budgets  di- 
rectly to  Congress.  It  is  worse  now  because  agencies  don't  submit 
regulatory  budgets.  If  you  had  a  regulatory  budget,  it  would  be 
very  much  like  the  fiscal  budget  and  it  would  result  in  a  much 
more  efficient  allocation  of  resources. 

My  former  colleague,  Tom  Hopkins,  now  a  professor  at  Rochester 
Institute  of  Technology,  has  estimated  that  just  the  Federal  portion 
of  regulation  imposes  $400  billion  in  costs  on  the  economy  every 
year.  Well,  $400  billion,  when  he  made  this  estimate,  was  about  28 
to  30  percent  of  the  total  spending  budget. 

We  are  talking  about  sizable  resource  allocation,  and  I  think  for 
the  Federal  Government  or  the  Congress  to  authorize  activity,  it 
ought  to  have  much  closer  supervision.  I  am  in  favor  of  a  regu- 
latory budget,  and  this  is  not  a  bipartisan  issue.  Don't  get  that  im- 
pression, 

I  think  we  ought  to  memorialize  the  requirements  of  the  Execu- 
tive order.  My  feeling  is  the  new  Executive  order,  while  it  has  some 
good  intentions,  gives  too  much  wiggle  room  to  the  regulators,  and 
doesn't  have  the  direct  requirements  that  Boyden  and  I  wrote  down 
in  the  draft  for  President  Reagan.  These  are  simple  things. 

Don't  regulate  unless  you  have  sufficient  information,  to  the  ex- 
tent the  law  allows.  Don't  issue  regulation  unless  you  show  the 
benefits  exceed  the  cost.  Choose  the  most  cost-effective  way  of 
achieving  any  given  regulatory  objective. 

These  rules  make  sense  to  me  and  I  think  if  you  gave  these  dicta 
to  agencies  and,  moreover,  gave  private  parties  the  right  to  sue  if 
agencies  didn't  meet  those  requirements  would  be  good  policy.  I 
think  it  gives  you  a  chance  to  change  the  basic  statutes  and  then 
in  those  areas  where  agencies  are  far  beyond  the  pale,  it  gives  you 
an  opportunity  to  tell  them  no,  you  simply  don't  allocate  appropria- 
tions for  the  purpose  to  which  they  have  pursued  excessively.  It 
gives  you  a  chance  to  do  risk  assessment  or  require  the  agencies 
to  do  risk  assessment. 

Mr.  Chairman,  you  know  better  than  I  and  Wayne  Brough  sitting 
back  there  knows  better  than  I,  that  the  agencies  differ  in  terms 
of  their  approaches  to  issues.  You  find  opportunities  for  reducing 
tremendous  risks  that  are  passed  up,  you  focus  attention  on  truly 
de  minimis  risks,  and  for  that  reason  you  have  a  terrible  waste  of 
the  regulatory  effort. 

You  could  accomplish  much,  much  more  for  a  given  amount  of 
regulatory  resources  if  you  focused  on  risk  or  alternatively,  you 
could  achieve  the  same  reduction  in  risks  for  a  lot  less  money.  That 
needs  to  be  done. 
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In  any  event,  it  seems  to  me  that  the  regulatory  moratorium  is 
conducive  to  these  goals,  and  I  urge  your  favorable  consideration 
of  such  an  initiative.  Thank  you. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Miller.  I  appreciate 
you  ioining  us  here  today  to  testify  on  this  bill. 

[Tne  prepared  statement  of  Mr.  Miller  follows:] 

Prepared  Statement  of  Jim  Miller,  Counselor,  Citizens  for  a  Sound 

Economy 

Good  afternoon.  Mr.  Chairman  and  Members  of  the  Subcommittee:  as  you  may 
know,  I  am  Counsellor  to  Citizens  for  a  Sound  Economy  (CSE),  a  250,000  member 
nonpartisan,  non-profit  consumer  advocacy  group  that  promotes  market-based  solu- 
tions to  public  policy  problems.  Also,  as  you  may  know,  I  was  the  first  Administrator 
of  the  Office  of  Information  and  Regulatory  Affairs,  a  post  established  under  the  Pa- 
perwork Reduction  Act. 

Thank  you  for  inviting  me  here  today  to  discuss  the  importance  of  regulatory  re- 
view and  the  Regulatory  Transition  Act  of  1995  (H.R.  450),  which  would  impose  a 
moratorium  on  new  rulemakings  from  November  9,  1994  to  June  30,  1995.  On  be- 
half of  the  members  and  supporters  of  CSE,  I  urge  Congress  to  take  favorable  action 
on  H.R.  450. 

Americans  currently  face  an  estimated  regulatory  burden  of  $500  billion  annu- 
ally— just  for  the  federal  part — that  is,  excluding  the  effects  of  state  and  local  regu- 
lations. In  addition,  federal  information  requests  impose  a  burden  of  more  than  six 
billion  hours  on  consumers  and  businesses.  Excessive  paperwork  and  burdensome 
regulations  can  thwart  economic  growth  and  hamper  the  global  competitiveness  of 
the  U.S.  economy.  Recognizing  the  potential  adverse  efiects  of  excessive  regulations. 
President  Bill  Clinton  issued  Executive  Order  12886,  "Regulatory  Planning  and  Re- 
view." I  must  tell  you,  however,  that  my  colleague  Boyden  Gray  and  I,  the  chief  au- 
thors of  the  President  Reagan's  Executive  Order  12291,  which  Order  12886  re- 
placed, have  serious  misgivings  about  the  new  order's  approach.  In  my  opinion,  it 
is  much  too  inexact  in  its  reauirements  and  allows  the  regulators  much  too  much 
discretion  to  promulgate  regulations  that  are  ill-conceived  and  impose  costs  far  ex- 
ceeding benefits.  Thus,  I  would  urge  you  to  consider  enacting  additional  regulatory 
review  procedures  to  ensure  more  sensible  and  cost-effective  regulations. 

The  new  Congress  has  under  review  a  number  of  improvements  in  the  regulatory 
process,  including  risk  assessment,  enhanced  cost-beneiit  analysis,  and  amendments 
to  strengthen  the  Paperwork  Reduction  Act.  A  regulatory  moratorium  would  provide 
Congress  the  time  necessary  to  enact  new  tools  for  regulatory  review  while  giving 
agencies  the  time  to  review  the  existing  regulatory  burden  in  order  to  identify  exces- 
sively burdensome  regulations.  After  the  moratorium,  these  rules  can  be  revisited 
using  the  new  requirements  for  regulatory  review. 

THE  importance  OF  REGULATORY  REVIEW 

As  the  federal  government  has  grown  in  size  and  complexity,  centralized  regu- 
latory review  has  become  an  integral  tool  of  the  executive  branch's  efforts  to  ensure 
that  policies  are  consistent  across  agencies  and  reflect  the  administration's  views. 
Increased  levels  of  congressional  oversight  have  made  the  White  House  regulatory 
review  process  even  more  important.  President  Richard  Nixon's  Quality  of  Life  re- 
view was  the  first  effort  to  coordinate  regulations  across  agencies.  These  efforts  at 
White  House  review  were  continued  under  President  Gerald  Ford  through  the  use 
of  Inflation  Impact  Statements.  President  Jimmy  Carter  then  established  the  Im- 
proving Government  Regulations  Program,  which  relied  on  a  number  of  offices  with- 
m  the  Executive  Office  of  the  President  to  evaluate  the  impact  and  cost-effectiveness 
of  regulatory  activities.  A  requirement  for  regulatory  analysis  on  any  rule  with  an 
impact  of  more  than  $100  million  on  the  economy  was  established  under  President 
Carter. 

In  addition  to  establishing  a  regulatory  review  group.  President  Carter  signed  leg- 
islation that  would  tackle  the  rising  paperwork  burden  arising  from  federal  informa- 
tion requests.  In  1980,  former  Senator  Lawton  Chiles  and  former  Representative 
Frank  Horton  introduced  the  Paperwork  Reduction  Act  with  wide  bipartisan  sup- 

Bort.  The  act  was  signed  into  law  by  President  Carter,  the  last  such  act  he  signed, 
fnder  the  Paperwork  Reduction  Act,  all  agencies  are  required  to  submit  paperwork 
requirements  to  OMB's  Office  of  Information  and  Regulatory  Affairs  (OERA)  for  re- 
view. Where  paperwork  is  excessively  burdensome,  the  law  provides  OIRA  the  au- 
thority to  deny  the  agency's  information  collection  request.  Since  1981,  OIRA  has 
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eliminated  600  million  hours  annually  of  unnecessary  paperwork,  saving  consumers 
and  businesses  more  than  $6  billion  annually,  by  conservative  estimates. 

When  President  Ronald  Reagan  was  elected,  he  established  a  more  formal  proce- 
dure for  regulatory  review  and  analysis,  based  on  an  executive  order  Boyden  and 
I  drafted  for  him  while  working  for  the  Reagan-Bush  transition.  Executive  Order 
12291  required,  to  the  degree  permitted  by  law,  that  agencies  base  their  regulatory 
decisions  on  simple  rules;  that  they  have  sufficient  information  on  which  to  base 
their  decisions;  that  when  alternative  ways  of  securing  a  regulatory  objective  are 
available  they  choose  the  least-costly  method;  that  when  benefits  do  not  exceed  costs 
they  do  not  go  forward;  and  so  forth.  Executive  Order  12291  was  the  foundation  for 
regulatory  review  and  analysis  conducted  throughout  the  1980s  and  early  1990s. 

Prior  to  President  Reagan's  executive  order,  regulatory  analysis  consisted  of  a  de- 
scription of  the  economic  consequences  of  a  rule,  a  description  of  alternative  ap- 
proaches to  achieve  the  same  regulatory  purpose,  and  an  explanation  of  why  the 
chosen  alternative  was  selected.  President  Reagan's  review  process  provided  the  ini- 
tial enforcement  measures  to  require  cost-benefit  analysis  as  an  integral  part  of  the 
rulemaking  process. 

Both  the  Paperwork  Reduction  Act  of  1980  and  President  Reagan's  executive 
order  played  a  substantial  role  in  reducing  the  regulatory  burden  between  1980  and 
1986.  One  proxy  for  the  level  of  regulation — the  number  of  pages  published  in  the 
Federal  Re^ster — decreased  from  87,011  pages  in  1980  to  47,418  pages  in  1986.  At 
the  same  time,  regulations  reviewed  by  OIRA  dropped  from  2,765  to  2,007.  How- 
ever, these  trends  reversed  in  1986  as  Congress  mounted  pressure  for  additional 
regulations  and  as  agencies  learned  to  "game"  the  system.  Federal  Register  pages 
now  have  climbed  to  more  than  67,000  pages.  In  1991,  rules  reviewed  by  OIRA  had 
reached  2,388.  Major  rules — those  costing  more  than  $100  million,  or  those  with  sig- 
nificant impact — jumped  more  than  64  percent  from  1991  to  1992.  During  most  of 
the  Bush  Administration,  OIRA  did  not  have  a  permanent  Administrator,  which 
may  account  for  some  of  the  increase  in  regulation.  The  Competitiveness  Council, 
headed  by  Vice  President  Dan  Quayle,  eventually  moved  to  provide  regulatory  guid- 
ance for  the  administration,  filling  the  void  in  leadership. 

To  achieve  further  reductions  in  the  regulatory  burden,  more  tools  are  needed.  In 
addition  to  benefit-cost  analysis,  a  sound  risk  assessment  policy  is  an  important  step 
toward  reasonable  regulations.  Benefit-cost  analysis  has  oeen  particularly  effective 
in  eliminating  inefficient  economic  regulations.  However,  in  recent  years,  health  and 
safety  regulations  have  made  up  the  bulk  of  the  regulatory  program.  For  these  regu- 
lations it  is  important  to  ensure  that  agencies  allocate  scarce  dollars  in  their  most 
effective  manner.  This  requires  identifying  risks  before  regulating  to  ensure  there 
are  benefits  to  consumers.  There  was  bipartisan  support  for  risk  assessment  in  the 
last  Congress,  and  the  Clinton  Administration  noted  the  importance  of  risk  assess- 
ment in  Executive  Order  12886.  The  new  Congress  already  has  included  risk  assess- 
ment in  H.R.  9  along  with  other  major  regulatory  reforms,  including  strengthening 
the  Regulatory  Flexibility  Act  and  the  Paperwork  Reduction  Act,  a  regulatory  budg- 
et, and  greater  protections  for  private  property  rights. 

THE  NEED  FOR  A  REGULATORY  MORATORIUM 

In  addition  to  the  current  regulatory  burden,  the  Administration's  Regulatory 
Plan  and  Unified  Agenda  of  Federal  Regulations,  issued  November  14,  1994,  identi- 
fies more  than  4,300  rulemakings  within  federal  agencies.  During  a  moratorium,  it 
will  be  possible  to  identify  specific  regulations  that  entail  substantial  costs  while 
providing  minimal  benefits.  A  successuil  moratorium  would  conclude  with  a  list  of 
regulations  that  can  be  re-examined  using  improved  regulatory  tools. 

With  over  4,000  rulemakings  underway,  it  is  difficult  for  agency  personnel  to  allo- 
cate resources  to  a  review  of  tne  current  regulatory  program.  A  moratorium  provides 
federal  agencies  with  the  opportunity  to  assess  tneir  current  regulatory  agenda 
without  the  pressure  of  moving  forward  with  new  regulations.  This  would  be  the 
ideal  time  to  identify  those  rules  that  are  no  longer  effective  due  to  changing  cir- 
cumstances or  technological  advancements. 

Moreover,  Congress  will  be  working  to  enact  more  effective  regulatory  review  pro- 
cedures concurrent  with  the  moratorium.  At  the  conclusion  of  tne  moratorium,  the 
federal  agencies  will  be  able  to  revisit  rules  catalogued  during  the  moratorium  with 
enhanced  capabilities  for  ensuring  regulations  do  not  impose  excessive  burdens  on 
consumers. 

There  are  a  number  of  rulemakings  to  consider  during  the  moratorium.  The  EPA's 
California  Federal  Implementation  Program,  OSHA's  Indoor  Air  Quality  Standards, 
OSHA's  Ergonomics  Standards,  EPA's  Great  Lakes  Water  Quality  Initiative,  and 
the  EPA's  California  Car  requirements  for  the  northeast  will  impose  billions  of  dol- 
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lars  annually  on  the  U.S.  economy.  The  moratorium  provides  the  time  necessary  to 
take  a  closer  look  at  these  rules  to  ensure  that  they  provide  benefits  commensurate 
to  their  costs. 

Mr.  Chairman  and  Members  of  the  Committee,  Citizens  for  a  Sound  Economy 
supports  efforts  to  strengthen  the  regulatory  review  process,  in  order  to  make  need- 
ed regulations  more  cost-effective  and  to  eliminate  excessive  costs.  A  regulatory 
moratorium  provides  the  opportunity  to  focus  on  the  current  regulatory  burden  and 
to  improve  tne  regulatory  process.  We  urge  you  to  pass  the  Regulatory  Transition 
Act  of  1995. 

Thank  you. 

Mr.  McIntosh.  I  would  ask  a  quick  question  of  you  in  the  area 
of  the  regulatory  budget.  Some  people  have  mentioned  to  me  that 
it  is  very  difficult  to  quantify  the  costs  and  the  benefits  and  there- 
fore they  are  somewhat  skeptical  about  the  ability  to  do  that.  Did 
you  have  any  experience  in  that  area  when  you  were  at  0MB  or 
perhaps  at  the  FTC,  and  is  it  something  that  we  could  realistically 
ask  the  system  to  do? 

Mr.  Miller.  Well,  first  let  me  say  to  be  analogous  to  the  finan- 
cial budget,  we  would  have  to  measure  benefits  because  in  the  fi- 
nancial budget,  you  only  measure  costs.  That  is  what  you  appro- 
priate. You  talk  about  benefits  and  you  make  decisions  about 
whether  the  benefits  of  these  expenditure  programs  make  sense, 
the  same  way  that  you  would  do  the  cost  of  regulation,  would  the 
cost  of  these  programs  make  sense,  would  they  generate  a  lot  more 
benefits  than  cost. 

The  determination  of  costs  would  obviously  be  much  more  dif- 
ficult than  is  the  case  in  financial  programs,  although  a  lot  of  times 
you  find  out  programs  cost  a  lot  more  than  was  intended.  But  you 
can  make  some  good  approximations.  They  are  done  all  the  time. 
They  were  done  by  the  Carter  administration  with  their  regulatory 
analysis  program.  They  were  done  by  the  Reagan  and  Bush  admin- 
istrations. They  were  done  by  the  Clinton  administration  in  their 
program's  regulatory  review  under  President  Clinton's  new  Execu- 
tive order. 

Any  cost  assessments  are  subject  to  criticism.  Some  say  they  are 
too  low.  Some  say  they  are  too  high,  but  the  point  is  you  make  bet- 
ter decisions  by  having  something  and  aggregating  the  costs  and 
thinking  through  the  process  than  by  ignoring  them  and  pretend- 
ing the  costs  don't  exist. 

Mr.  McI^^^OSH.  Thank  you.  I  appreciate  that.  A  quick  question 
for  Mr.  Gray.  One  of  the  concerns  that  I  have  heard  expressed,  al- 
though to  be  honest  only  indirectly,  regards  the  moratorium  that 
was  put  into  place  in  1992.  Apparently  there  were  some  additional 
costs  to  the  government  or  perhaps  the  private  sector  that  have  re- 
sulted from  that.  Do  you  recall  that  being  the  case? 

Mr.  Gray,  I  have  seen  the  administration's  response  to  the  initial 
letter  from  the  House  and  Senate  leadership,  and  I  don't  know 
what  additional  costs  are  being  referred  to. 

Mr.  McIntosh.  Thank  you.  I  have  no  further  questions. 

Mr.  Waxman,  do  vou  have  any  questions  for  the  panel? 

Mr.  Waxman.  I  do.  Thank  you  very  much,  Mr.  Chairman  and  I 
welcome  Mr.  Gray  and  Mr.  Miller  to  our  hearing  today. 

Mr.  Miller,  let  me  just  ask  you  this  philosophical  point.  We  hear 
a  lot  of  discussion  about  devolution  of  responsibilities  to  the  State. 
Let's  say  we  decided  we  weren't  going  to  have  all  these  regulatory 
burdens  coming  out  of  Washington  and  we  let  the  States  decide 
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how  much  regulation  they  want  to  clean  the  air,  make  their  water 
safe,  whatever,  all  these  regulations,  especially  those  that  are 
geared  to  protecting  the  public  health  and  safety  or  workers'  stand- 
ards or  whatever. 

Aren't  the  States  under  competitive  pressures  to  lower  those 
standards  in  order  to  attract  businesses  to  provide  jobs,  and  won't 
that  mean  that  States  will  want  to  weaken  their  regulations  in 
order  to  make  it  more  attractive  for  businesses  to  locate?  Isn't  that 
a  clear  pressure  on  the  States  and  won't  that  be  the  result?  And 
if  that  is  the  result,  should  we  let  States  be  put  in  competition  with 
each  other  for  reduction  of  standards  to  protect  the  public?  Aren't 
some  of  these  regulations  important  for  the  public  protection? 

Mr.  Miller.  Mr.  Waxman,  we  might  identify  and  separate  regu- 
lations that  have  extra-State  boundary  effects.  For  example,  you 
dump  pollution  in  a  river  that  moves  right  across  into  the  next 
State.  That  is  something  for  which  I  think  there  is  an  argument 
for  the  Federal  Government  having  some — or  at  least  encouraging 
the  States  to  have  some  compact,  some  broader  group  of  States  to 
make  those  kinds  of  decisions.  But  something  that  affects  just  the 
State  itself,  I  think  the  decision  should  be  made  by  the  State. 

Let  me  give  you  an  example.  I  once  visited  a  city,  had  breakfast 
at  a  little  diner  with  some  of  the  city  fathers  and  mothers  of  Am- 
herst, VA  They  were  telling  me  they  had  some  EPA  regulation 
that  was  passed  on  through  the  State  whereby  they  had  to  clean 
up  the  runoff  from  their  streets  and  make  the  water  much  cleaner 
than  the  water  in  the  local  creek  out  of  which  they  were  getting 
their  drinking  water,  and  it  was  going  to  mean  a  tremendous  in- 
crease in  real  estate  property  taxes  for  that  area.  They  didn't  know 
how  in  the  world  they  could  do  that. 

Now,  that  was  something  that  did  not  affect  other  States,  and  it 
seems  to  me  the  people  in  Amherst,  or  certainly  the  people  in  Vir- 
ginia can  make  that  decision.  It  doesn't  require  the  Federal  Grov- 
ernment's  intervention.  You  may  say,  would  they  then  offer  such 
juicy  opportunities  all  the  time?  But  they  do  that  financially  any- 
way, and  I  am  in  favor  of  allowing  people  there  to  make  that  deci- 
sion. 

Mr.  Waxivian.  Let  me  interrupt  because  when  that  light  turns 
red,  I  am  gone,  you  know. 

Mr.  Miller.  I  am  sorry. 

Mr,  Waxman.  We  have  a  budget  on  allocation  of  time. 

Mr.  Miller.  Yes,  sir. 

Mr.  Waxman.  Now,  what  if  a  State  decides  that  they  are  going 
to  let  workers'  standards,  safety  protections  of  the  workplace,  just 
go  down  to  a  very,  very  meager  level  because  business  also  finds 
it  more  attractive  just  as  business  will  find  it  more  attractive  if 
they  have  lower  wages  to  pay. 

What  is  that  going  to  mean  for  our  society  if  we  turn  these  kinds 
of  regulations  over  and  not  have  a  national  standard  in  many  cases 
so  that  we  don't  have  States  put  against  each  other? 

Mr.  Miller.  Congressman  Waxman,  that  is  a  hypothetical.  I  am 
just  saying  as  a  general  principle,  I  think  people  ought  to  be  able 
to  make  that  decision  for  themselves  and  collectively  the  State  or 
the  locality  should  make  that  decision,  not  the  Federal  Govern- 
ment. 
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Mr.  Waxman.  I  remember  when  we  were  looking  at  the  toxic  air 
pollution  problems  and  we  went  over  to  West  Virginia  and  the 
State  said  they  didn't  have  the  expertise  to  develop  standards,  they 
just  didn't  know  what  EPA  was  doing,  they  didn't  have  their  own 
equivalent,  they  didn't  have  the  expertise,  and  second,  they  were 
fearful  because  some  of  the  businesses  said  you  start  regulating  to 
control  toxic  pollutants  that  poison  the  people  in  the  surrounding 
community,  and  we  will  pick  up  and  leave.  We  will  go  to  another 
State,  and  a  lot  of  States  are  trying  to  get  those  businesses  to  lo- 
cate. It  is  not  really  all  that  hypothetical,  is  it? 

Mr.  Miller.  Well,  I  don't  know  the  specific  example  you  are  talk- 
ing about. 

Mr,  Waxman.  I  am  giving  you  a  real  world  example. 

Mr.  Miller.  But  I  would  trust  the  people  of  West  Virginia  to 
make  a  decision  that  is  in  their  interest. 

Mr.  Waxman.  Well,  they  may  decide 

Mr,  Miller.  If  it  has  external  effects,  if  it  is  pollution  in  the 
basin  that  affects  Virginia  and  affects 

Mr.  Waxman.  It  would  take  a  State's  rights  position  if  it  affects 
the  people  in  the  State? 

Mr,  Miller.  I  think  in  regulation,  like  a  lot  of  expenditure  pro- 
grams, the  closer  you  can  make  the  decision  to  the  people  who  are 
affected,  the  better  decisions  you  get. 

Mr.  Waxman.  Mr.  Gray,  do  you  agree  with  that? 

Mr.  Gray.  Yes,  I  do,  Mr.  Waxman,  and  one  of  the  problems  with 
Federal  regulation  in  this  arena  is  that  it  offers  the  opportunity  for 
the  people  who  live — or  the  representatives  who  represent  those 
areas  where  there  is  a  heavy  concentration  of  industry  that  has 
toxic  issues,  it  induces  them  to  saddle  certain  restraints  on  other 
States  that  don't  have  any  industry  or  have  very  little  that  is  de- 
signed to  discourage  the  movement  or  the  origination  of  industry 
in  those  States  that  are  cleaner. 

Mr.  Waxman.  Do  you  feel  that 

Mr.  Gray.  And  this,  I  think,  is  really  foolish.  It  is  understand- 
able, but  if  there  were  more  localized,  decentralized  regulation,  it 
wouldn't  happen. 

Mr.  Waxman.  Do  you  feel  that  the  most  important  objective 
ought  to  be  to  put  a  moratorium  on  Federal  regulations  so  that  we 
could  devolve  some  of  these  laws  to  the  local.  State  level  rather 
than  have  even  cost-effective  national  regulations? 

Mr,  Gray.  In  some  circumstances,  that  would  be  the  appropriate 
response,  I  believe. 

Mr.  Waxman.  You  argued,  both  of  you,  for  a  moratorium.  In  Feb- 
ruary 1981  President  Reagan  issued  Executive  Order  12291  and 
that  was  to  eliminate  unnecessary  regulations  and  he  put  a  hold 
on  those  regulations.  Then  in  January  1985 — ask  unanimous  con- 
sent for  2  additional  minutes. 

Mr.  McIntosh.  Seeing  no  objection. 

Mr.  Waxman.  In  January  1985,  President  Reagan  issued  Execu- 
tive Order  12498,  and  I  think  the  purpose  of  that  was  to  centralize 
these  decisions  at  0MB.  And  then  when  Vice  President  Bush  ran 
for  President  in  1988,  he  said  that  one  of  his  proudest  accomplish- 
ments as  Vice  President  was  to  help  eliminate  needless  government 
regulations  that  have  stifled  our  economy,  raised  prices  and  cost 
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jobs,  and  then  when  he  became  President,  he  set  up  the  Council 
on  Competitiveness  which  provided  business  a  forum  outside  the 
normal  regulatory  process  to  appeal  rulemaking  they  disagreed 
with,  and  then  we  also  had  another  moratorium  on  rules  and  a  di- 
rection to  agencies  to  accelerate  initiatives  that  would  eliminate 
unnecessary  regulatory  burdens. 

Now,  Clinton  came  in  in  1993  and  he  has  his  Executive  order. 
We  have  gone  through  this  whole  period  of  time  with  all  these  mor- 
atoria  and  centralization  with  Executive  orders,  why  do  we  have 
these  horror  stories?  This  is  something  that  is  not  new  evidently. 
Why  hasn't  this  worked  in  the  past  or  what  really  have  we  seen 
in  this  whole  period  of  time  except  the  government  going  pretty 
slowly  in  terms  of  making  sure  that  all  the  industry  concerns  are 
looked  at  at  the  agency  level,  the  0MB  level,  the  Council  on  Com- 
petitiveness level  and  boom,  a  moratorium  to  be  sure  that  nothing 
goes  into  effect  that  they  might  not  find  satisfactory? 

Mr.  Gray.  Well,  one  quick  answer  is  that  the  price  of  liberty  is 
eternal  vigilance  or  something  like  that.  As  the  chairman  pointed 
out  in  a  column  that  I  think  I  read  this  morning,  de  Tocqueville 
pointed  out  the  susceptibility  of  this  country  to  be  totally  strangled 
by  regulations  150  years  ago.  So  it  is  a  problem  that  has  always 
been  with  us  and  is  always  going  to  be  with  us. 

One  of  the  points  I  was  trying  to  make  is,  all  right,  say  a  rule 
was  appropriate.  Say  some  of  the  rules  that  you  are  responsible  for 
were  appropriate  at  some  point.  It  just  cannot  be,  at  this  point,  it 
cannot  be  that  a  rule  issued  40  years  ago  is  going  to  be  apt  in  to- 
day's circumstances. 

Telecommunications  policy,  food  and  drug,  and  biotechnology  is 
all  changing  so  rapidly  that  it  demands  that  regulators  sit  down 
and  say,  stop  issuing  new  regulations  and  go  back  and  look  and 
clean  out  the  stable. 

Mr.  Waxman.  Even  if  they  do  that  and  then  want  to  issue  a  re- 
vised regulation,  they  would  be  stopped  by  a  moratorium  that 
might  well  otherwise 

Mr.  Gray.  This  encourages  deregulatory  initiatives. 

Mr.  McIntosh.  Would  the  gentleman  yield  for  2  seconds?  Let  me 
just  repeat,  it  is  very  clear  that  this  bill  would  allow  measures  to 
go  through  that  reduce  burdens,  and  if  there  is  a  revision  of  these 
regulations  that  do  that  because  they  bring  them  up  to  date,  they 
would  be  exempt. 

Mr.  Waxman.  It  may  not  be  so  clear-cut.  It  may  reduce  burdens 
in  one  aspect,  increase  burdens  in  other  aspects  to  meet  new  needs, 
and  you  would  allow,  under  this  legislation,  only  that  set  of  regula- 
tions to  go  through  and  not  the  balance  that  might  be  achieved  to 
accomplish  updating  these  regulations  to  make  sense. 

Mr.  McIntosh.  There  is  always  July  1st. 

Mr.  Waxman.  Well,  there  is  always  November  1996,  but  one  elec- 
tion a  mandate  does  not  make.  We  have  got  Republican  adminis- 
trations and  two  Representatives  from  those  periods  of  time  where 
you  put  a  lot  of  moratoria  in  place  and  I  am  not  sure  what  you  ac- 
complished  

Mr.  Miller.  Mr.  Waxman,  could  I  respond  in  a  couple  of  ways? 

Mr.  Waxman  [continuing].  Could  accomplish  now. 
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Mr.  Miller.  Could  I  respond  a  couple  of  ways?  No.  1,  I  take 
issue  with  your  characterization  of  motives  and  the  effects  of  some 
of  the  initiatives  that  you  described.  Let's  put  that  aside. 

Second,  though,  it  seems  to  me  that  you  need  to  bear  in  mind 
that  to  the  extent  that  the  centralized  regulatory  review  process 
was  not  able  to  work  perfectly,  it  was  because  there  was  an  obsta- 
cle there  that  Congress  put  in  its  place.  Congress. 

Mr.  Waxman.  That  is  called  the  law. 

Mr.  Miller.  Congress  frequently  mandated  that  there  be  no  con- 
sideration of  cost,  that  some  things  had  to  go  into  effect  without 
any  review,  and  put  in  timetables  that  were  impossible  to  comply 
with  for  the  purpose  of  centralized  review  before  they  went  into  ef- 
fect. 

We  all  know  what  the  game — how  this  whole  centralized  review 
process  was  gamed  by  the  agencies  and  by  Congress  and  we  could 
talk  about  that  endlessly,  probably,  but  I  don't  think  it  is  a  fair 
thing  to  say  that  since  the  centralized  regulatory  review  process 
has  not  been  effective  in  eliminating  all  excessive  regulation,  that 
somehow  a  moratorium  doesn't  make  sense. 

Mr.  McIntosh.  The  time  of  the  gentleman  has  expired.  Thank 
you  both  very  much  for  coming  today  and  for  sharing  with  us  your 
testimony. 

Undoubtedly,  we  will  be  calling  on  you  in  the  future  as  we  ad- 
dress the  other  provisions  in  H.R.  9.  Let  me  also,  as  you  are  leav- 
ing, commend  both  of  you  for  your  leadership  of  an  organization 
that  I  think  is  highly  estimable.  Citizens  for  a  Sound  Economy,  and 
I  appreciate  the  contributions  that  that  organization  has  made  in 
this  and  many  debates  in  this  town. 

Thank  you. 

Mr.  Miller.  Thank  you,  sir. 

STATEMENTS  OF  MARGARET  SEMINARIO,  DIRECTOR,  DEPART- 
MENT OF  OCCUPATIONAL  SAFETY  AND  HEALTH,  AFL-CIO; 
DAVID  G.  HAWKINS,  SENIOR  ATTORNEY,  NATIONAL  RE- 
SOURCES DEFENSE  COUNSEL;  AND  WILLIAM  MATTOS, 
PRESIDENT,  CALIFORNIA  POULTRY  INDUSTRY  ASSOCIA- 
TION, MODESTO,  CA 

Mr.  McIntosh.  Let  me  now  call  our  final  panel  of  witnesses.  Our 
first  witness  is  Ms.  Margaret  Seminario,  who  is  director  of  the  De- 
partment of  Occupational  Safety  and  Health,  the  AFL-CIO;  Mr. 
David  Hawkins,  senior  attorney  with  the  National  Resources  De- 
fense Counsel;  and  Mr,  William  Mattos,  president  of  the  California 
Poultiy  Industry  Association,  who  has  traveled  from  California  to 
be  with  us  here  today. 

I  thank  you  also  for  making  that  journey  and  appreciate  your 
willingness  to  come  and  participate  in  this  process.  Thank  you  all 
for  joining  us.  Let's  return  to  the  regular  order  and  I  will  ask  each 
witness  in  turn  to  present  their  testimony  and  then  open  it  up  for 
questions  from  those  members  of  the  committee  that  are  remain- 
ing. 

We  will  begin  with  Ms.  Seminario. 

Ms.  Seminario.  Thank  you  very  much,  Mr.  Chairman.  My  name 
is  Margaret  Seminario.  I  am  from  the  AFL-CIO  and  appreciate  the 
invitation  to  come  and  testify  on  this  legislation.  We  believe  that 
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H.R.  450,  the  Regulatory  Transition  Act,  is  basically  a  farreaching 
bill  that  would  impose  an  unnecessary  restraint  on  the  Federal  reg- 
ulatory process,  indeed  in  our  view,  it  is  so  broad  that  it  would 
catch  and  end  up  delaying  all  rulemaking  activity  in  many  impor- 
tant areas  that  are  critical  for  protecting  the  safety  and  health  of 
workers  in  the  American  public. 

We  have  some  very  specific  concerns  about  some  initiatives  that 
are  under  way  that  we  have  been  working  on  for  a  very  long  time 
with  regulatory  agencies  with  the  worker  safety  and  health  that 
would  be  caught  up  in  this  time  period.  Let  me  say  one  thing  that 
I  think  is  important  as  you  in  this  committee  look  at  the  whole 
issue  of  regulation  and  look  at  impact.  I  think  it  is  very,  very  im- 
portant that  you  look  at  the  impact  of  regulation  not  only  as  it  ap- 
plies with  respect  to  business  and  small  business,  and  those  are 
very  legitimate  concerns,  but  at  the  benefits  of  those  regulations, 
what  impact  they  have  had  and  how  they  have  been  very  beneficial 
to  working  people  in  this  country.  From  the  testimony  today,  some 
of  that  is  being  lost. 

I  would  also  ask  that  you  look  at  the  regulatory  process.  For 
those  of  us  who  do  a  lot  of  regulatory  work  day  in  and  day  out,  we 
know  that  the  process  now  is  one  that  is  cumbersome  and  lengthy. 
It  doesn't  work  well  for  anyone,  for  workers  or  business,  in  terms 
of  a  process. 

When  I  look  at  the  moratorium  and  I  look  at  H.R.  9,  I  look  at 
a  process  that  will  essentially  become  unworkable  to  basically  deal 
with  important  issues  of  American  workers  and  the  American  pub- 
lic. I  think  that  is  a  responsibility  to  keep  that  in  mind.  I  can  tell 
you  horror  stories  in  terms  of  what  we  have  gone  through  in  the 
last  24  years  to  get  the  Federal  Government  to  act  to  deal  with 
very  important  worker  safety  and  health  problems. 

You  talk  about  impacts  of  the  moratorium.  One  of  the  rules  that 
was  caught  up  in  the  1981  moratorium  was  a  proposed  rule  to  deal 
with  explosions  in  g^ain  elevators.  In  Wisconsin,  we  had  workers 
in  1978  and  1979  and  1980,  70  to  80  workers  a  year  being  killed. 
That  rule  got  caught  up  in  the  process.  There  was  a  delay,  and 
there  was  a  reexamination.  It  was  not  actually  issued,  I  believe, 
until  1986;  and  in  the  process  a  lot  of  workers  were  killed. 

That  is  what  we  are  afraid  will  happen  now  with  this  regulatory 
moratorium  and  review  of  regulations,  that  in  this  process  the  very 
real  needs  of  workers  will  be  lost,  and  there  will  be  delays  that  are 
beyond  those  which  have  already  occurred. 

We  have  some  very  real  concerns  on  the  issue  of  the  OSHA 
ergonomics  rule,  which  is  causing  an  epidemic  of  cumulative  trau- 
ma disorders.  We  have  very  real  concerns  about  some  serious  mine 
safety  and  health  issues  that  are  now  being  examined  by  the  Mine 
Safety  and  Health  Agency.  So  we  think  it  is  important  to  look  at 
these  very  real  problems  that  the  government  has  a  responsibility 
to  address  and  to  look  at  how  this  legislation  and  other  legislation 
would  impede  the  protection  of  the  American  working  people. 

Thank  you. 

Mr,  McIntosh.  Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Seminario  follows:] 
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Prepared  Statement  of  Margaret  Seminario,  Director,  Department  of  Occu- 
pational Safety  and  Health,  American  Federation  of  Labor  and  Congress 
of  Industrlu.  Organizations 

Mr.  Chairman  and  members  of  the  Subcommittee,  thank  you  for  the  opportunity 
to  testify  today  on  H.R.  450— the  "Regulatory  Transition  Act  of  1995".  This  far- 
reaching  bill  would  impose  a  six-month  moratorium  on  the  development  of  all  fed- 
eral regulations,  rules  and  statements  of  agency  policy.  The  result  of  the  legislation 
would  be  to  halt  all  federal  rulemaking  activity,  and  delay  important  protections  for 
workers  and  the  public. 

H.R.  450  prohibits  any  government  regulatory  rulemaking  action  until  July  1, 
1995.  The  scope  of  the  prohibition  is  almost  total.  It  includes  "the  issuance  of  any 
substantive  rule,  interpretive  rule,  statement  of  agency  policy,  notice  of  inquiry,  ad- 
vance notice  of  proposed  rulemaking,  or  notice  of  proposed  rulemaking."  The  legisla- 
tion would  suspend  all  rulemaking  actions  taken  since  November  9,  1994,  and  all 
final  rules  not  yet  in  effect  and  override  all  judicial  and  Congressional  deadlines. 

Moreover,  it  would  prohibit  "any  other  action  taken  in  the  course  of  the  process 
of  rulemaking  (except  a  cost-benefit  analysis  or  risk  assessment,  or  both)."  It  is  un- 
clear whether  agencies  could  continue  to  devote  staff  time  or  resources  to  research- 
ing or  developing  regulatory  initiatives  or  whether  the  legislation's  intent  is  to  shut- 
down all  government  regulatory  programs  for  the  next  six  months. 

It  is  noteworthy  that  the  legislation  exempts  from  its  scope  any  regulations  which 
apply  to  approval  of  products,  financial  structures,  ratemaking,  licensing,  or  permits 
for  new  technologies.  The  primary  target  of  the  bill  appears  to  be  those  regulations 
which  are  designed  to  protect  the  interests  of  the  public. 

The  AFL-CIO  believes  that  the  proposed  moratorium  is  an  unjustified  and  unnec- 
essary measure  that  will  prevent  executive  branch  agencies  from  carrying  out  their 
statutory  responsibilities.  The  stated  purpose  of  the  proposed  legislation  is  to  pro- 
mote the  efficiency  and  prof)er  management  of  government  operations  and  to  con- 
duct an  inventory  of  federal  rulemaking  activities.  But  under  Executive  Order 
12866,  agencies  are  already  required  to  compile  and  publish  an  inventory  of  all  rule- 
making actions  £is  part  of  their  semi-annual  regulatory  agenda.  That  executive  order 
also  directs  agencies  to  develop  rules  that  are  cost  effective  and  that  minimize  the 
burden  imposed.  A  regulatory  impact  analysis  must  be  developed  for  all  profwsed 
and  final  major  rules  which  are  reviewed  by  the  Office  of  Management  ana  Budget 
before  they  are  issued.  We  believe  these  measures  and  requirements  imposed  by  the 
Administrative  Procedures  Act  have  been  more  than  sufficient  to  screen  out  rules 
that  are  unnecessary  or  unjustified. 

It  is  important  to  note  that  H.R.  450  is  a  very  broad  measure  and  applies  not 
only  to  rules  which  impose  new  requirements,  but  also  to  rules  designed  to  interpret 
or  implement  laws  enacted  by  Congress.  The  legislation  would  prevent  the  develop- 
ment and  issuance  of  rules  to  implement  such  recently  passed  legislation  including 
the  Military  Employment  Rights  Act  which  gives  re-employment  rights  to  veterans 
and  the  Social  Security  Domestic  Employment  Reform  Act  which  limits  several  se- 
curity obligations  with  respect  to  domestic  employees. 

These  statutory  obligations  will  still  remain  but  there  will  be  no  guidance  or  pro- 
cedures as  to  how  they  should  be  met. 

One  of  the  most  significant  impacts  of  H.R.  450  and  the  proposed  moratorium 
would  be  to  halt  important  government  regulations  necessary  to  protect  workers  and 
their  families. 

The  legislation  would  delay  the  February  6  effective  date  of  the  final  regulations 
implementing  the  Family  and  Medical  Leave  Act,  the  federal  law  which  permits  eli- 
gible workers  to  take  unpaid  leave  to  attend  to  health-related  family  concerns  with- 
out fearing  the  loss  of  their  jobs.  The  Family  and  Medical  Leave  Act  has  been  law 
since  August  5,  1993.  The  Department  of  Labor  has  reported  a  very  small  number 
of  problems  or  disputes  arising  from  the  implementation  of  the  law  since  that  date. 
Most  employers  are  complying  with  the  law  with  minimal  difficulty  and  cost;  and 
workers  are  learning  that  they  no  longer  need  fear  the  loss  of  their  jobs  when  they 
must  take  time  off  for  childbirth,  adoption  or  to  care  for  an  ill  family  member. 

H.R.  450  and  the  delay  in  the  Family  Medial  Leave  Act  rules  will  disrupt  the  out- 
reach and  educational  efforts  which  have  produced  massive  compliance  and  accom- 
modation with  this  law  by  America's  employers.  A  moratorium  on  these  well  crafted 
regulations  will  send  a  message  of  insecurity  to  workers  and  instability  to  employ- 
ers. 

The  United  States  has  lagged  behind  other  industrialized  nations  in  adopting  a 
family  and  medical  leave  job  standard.  Delaying  its  final  implementation  now  would 
be  unconscionable. 
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The  moratorium  will  stop  a  number  of  key  rules  to  protect  worker  safety  and 
health,  meaning  that  workers  will  unnecessarily  be  injured,  diseased  and  killed  on 
the  job. 

At  the  Occupational  Safety  and  Health  Administration,  a  proposed  rule  on 
ergonomics,  which  is  already  overdue,  would  be  further  delayed.  This  ergonomics 
rule  is  designed  to  prevent  crippling  sprain  and  strain  iryuries  which  are  caused  by 
repetitious  work  and  poor  job  design.  These  disorders  represent  the  largest  single 
source  of  workplace  injuries  and  illnesses.  Figures  released  last  month  by  the  Bu- 
reau of  Labor  Statistics  indicate  that  cumulative  trauma  disorders  continue  to  in- 
crease at  epidemic  rates.  The  number  of  these  disorders  has  increased  770  percent 
over  the  past  decade  with  300,000  new  cases  of  cumulative  trauma  disorders  re- 
ported last  year  alone. 

There  are  no  federal  or  state  standards  regulating  ergonomic  hazards  which  cause 
these  cumulative  trauma  disorders.  Education,  consiiltation  and  other  voluntary 
measures  have  not  been  sufficient  to  alleviate  the  problem.  This  fact  was  recognized 
by  former  Labor  Secretary  Elizabeth  Dole  in  1990  when  she  committed  OSHA  to 
the  development  and  promulgation  of  an  ergonomics  standard,  and  by  her  successor 
Lynn  Martin  when  she  initiated  rulemaking  in  1992. 

It  is  clear  that  an  ergonomics  regulation  would  make  a  diiTerence  in  this  area. 
In  the  few  industries,  such  as  meatpacking  and  auto  assembly,  where  OSHA  has 
developed  guidelines  and  conducted  enforcement  activities,  the  rates  of  these  inju- 
ries have  begun  to  decline.  The  proposed  ergonomics  regulation  would  apply  to  all 
industries  where  work-related  cumulative  trauma  disorders  are  a  problem.  That 
proposal  would  be  issued  for  public  comment  and  refined.  But  a  moratorium  will 
prevent  public  discussion  and  halt  work  on  this  much  needed  standard.  More  work- 
ers would  be  unnecessarily  injured  and  disabled  as  a  result  of  this  delay. 

There  are  other  standards  at  OSHA,  designed  to  protect  hard  working  Americans, 
which  would  be  delayed  by  the  moratorium.  For  instance,  a  standard  lowering  the 
permissible  exposure  limit  for  methylene  chloride,  a  cancer  causing  chemical,  is  cur- 
rently being  review  by  0MB  and  is  due  to  be  issued  as  a  final  rule  in  February. 
This  standard  has  been  in  development  for  almost  ten  years.  OSHA  is  also  on  the 
verge  of  issuing  a  standard  to  protect  workers  from  four  compounds,  known  as  gly- 
col ethers,  which  cause  cancer  and  birth  defects.  This  standard,  already  nine  years 
in  the  making,  would  also  be  unnecessarily  delayed. 

Safety  and  health  rules  to  protect  this  nation's  miners  would  also  be  stopped  by 
this  regulatory  moratorium.  A  final  rule  is  due  shortly  to  improve  underground  ven- 
tilation in  mines.  This  standard  addresses  one  of  the  most  critical  safety  hazards 
in  the  mining  industry,  the  build  up  of  explosive  methane  gas  and  emergency  proce- 
dures in  the  event  of  explosions.  The  new  MSHA  rule  will  correct  deficiencies  in  ex- 
isting rules.  But  H.R.  450  will  stop  this  rule  and  other  measures  needed  to  prevent 
injuries  and  deaths  in  this  very  dangerous  industry. 

The  moratorium's  reach  back  provision  would  suspend  an  important  safety  and 
health  rule  issued  by  the  Environmental  Protection  Agejicy  in  December,  which  pro- 
vides workers  and  the  public  information  on  toxic  chemicals  into  the  environment. 
This  rule  added  286  toxic  chemicals  to  the  Toxic  Release  Inventory  (TRI)  mandated 
by  the  Congress  in  the  1986  Superfund  Reauthorization.  This  legislation  was  en- 
acted after  the  toxic  gas  leak  in  Bhopal,  India  and  similar  releases  here  in  the  Unit- 
ed States.  Information  that  has  been  collected  and  disseminated  under  the  initial 
TRI  rule  has  been  instrumental  in  efibrts  to  reduce  toxic  releases  and  exposures  and 
has  spurred  major  efforts  by  industry  to  voluntarily  lower  emissions.  The  suspen- 
sion of  this  new  TRI  rule  will  delay  the  collection  of  information  on  additional  haz- 
ards and  delay  action  by  industry  to  reduce  the  emissions  of  these  toxic  chemicals. 

The  moratorium  would  even  stop  those  rules  which  have  been  developed  at  indus- 
try's request.  In  October,  OSHA  issued  a  rule  to  protect  workers  in  the  logging  in- 
dustry, where  158  workers  were  killed  and  one  in  five  workers  injured  in  1992. 
These  rules  were  sought  and  supported  by  both  the  logging  industry  and  labor  and 
were  years  in  the  making.  But  under  H.R.  450  the  effective  date  of  these  require- 
ments February  9,  1995,  would  be  delayed  until  July  9,  1995.  According  to  OSHA's 
estimates,  46  workers  will  die  and  more  than  3,000  workers  will  be  injured  as  a 
result  of  the  delay  in  this  critical  rule. 

Unfortunately,  the  proposed  regulatory  moratorium  appears  to  be  simply  the  first 
stage  of  a  well  devised  plan  to  dismantle  the  federal  regulatory  process.  This  sub- 
committee will  soon  consider  portions  of  H.R.  9,  the  so-called  "Job  Creation  and 
Wage  Enhancement  Act".  This  agreeable  sounding  legislation  would  undermine  ex- 
isting federal  safety,  health  and  environmental  legislation,  scale  back  or  revoke  safe- 
guards, and  create  a  regulatory  system  so  convoluted  that  all  efforts  to  protect  the 
public  would  be  effectively  paralyzed. 
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Today's  hearing  does  not  provide  the  opportunity  to  discuss  the  "Job  Creation  and 
Wage  Enhancement  Act"  in  detail,  but  the  impact  of  this  legislation  would  be  enor- 
mous. The  proposed  regulatory  moratorium  would  serve  as  a  place  holder  until 
these  more  draconian  measures  could  be  put  in  place. 

A  considered  and  thoughtful  review  of  regulatory  requirements  and  procedures 
may  be  in  order  to  determine  how  regulations  can  be  more  effective  and  how  the 
regulatory  process  can  be  improved.  However,  the  "meat  cleaver"  approach  to  regu- 
latory relief  contained  in  H.R.  450  and  H.R.  9  is  neither  justified  nor  honest.  Trie 
fine  print  of  the  "Contract  With  America" — highlighted  by  initiatives  such  as  the 
legislation  before  us  today — means  fewer  worker  safety  protections,  ineffective  pollu- 
tion prevention  laws,  weak  protections  against  childhood  threats  such  as  lead  poi- 
soning and  dangerous  toys,  and  the  elimination  of  food  safety  protections.  It  means 
that  the  federal  government  will  not  act  to  address  new  hazards  in  the  future. 

Providing  basic  rights  and  protections  to  workers  and  the  public  is  an  important 
government  responsibility.  Legislation  which  suspends  or  destroys  these  existing 
contracts  with  the  American  people  is  not  in  the  nation's  interest. 

Mr.  McIntosh.  Our  next  witness  will  be  Mr.  Mattos. 

Mr.  Mattos.  Good  morning.  I  am  Bill  Mattos,  and  I  am  the 
president  of  the  California  Poultry  Industry  Federation.  I  thank 
the  chairman  and  the  members  of  the  subcommittee  for  the  oppor- 
tunity to  appear  today  to  discuss  the  potential  impact  of  H.R.  450 
on  a  matter  of  great  importance  to  the  poultry  industry  as  well  as 
to  American  consumers.  It  is  not  often  that  I  sit  on  this  side  of  the 
table  with  my  colleagues,  so  this  is  a  new  job  for  me. 

The  California  Poultry  Industry  Federation  represents  the  poul- 
try producers  in  the  State  of  California.  Many  of  our  members  also 
produce  poultry  in  the  States  of  Oregon  and  Washington  and  sell 
poultry  throughout  the  Western  United  States.  We  are  one  of  the 
largest  employers  in  California,  with  25,000  workers,  and  the  larg- 
est market  for  poultry  in  the  world. 

For  several  years,  in-State  producers  have  been  increasingly 
alarmed  at  the  large  national  companies  that  have  been  shipping 
chicken  into  our  State  over  long  distances  at  rock  hard  tempera- 
tures, placing  it  in  supermarket  cases  where  it  thaws  out  and  sell- 
ing it  as  if  it  were  fresh.  Consumers  are  willing  to  pay  more,  as 
much  as  $1  a  pound  more,  for  chicken  that  is  recently  slaughtered 
and  that  has  never  been  frozen.  By  labeling  their  frozen  chickens 
"fresh"  these  producers  are  able  to  undersell  our  truly  "fresh"  Cali- 
fornia grown  chicken  and  dupe  consumers. 

Now,  we  can  all  agree  that  the  government  should  avoid  excess 
regulation  that  puts  a  burden  on  society  in  excess  of  its  benefits. 
We  can  also  agree  that  some  government  regulation  is  appropriate 
and  desirable.  Of  particular  interest  today,  is  the  U.S.  Department 
of  Agriculture's  recently  proposed  regulations  to  address  the  situa- 
tion I  just  described,  that  will  protect  American  consumers  in  an 
area  of  g^reat  importance  to  us.  The  impact  of  H.R.  450,  therefore, 
would  be  a  negative  one  in  this  area. 

California  is  known  for  being  in  the  forefront  when  it  comes  to 
consumer  protection.  In  1933,  the  California  Legislature  unani- 
mously adopted  the  California  fresh  poultry  consumer  protection 
law,  which  prohibited  the  labeling  and  sale  of  poultry  that  had  ever 
been  frozen  to  temperatures  below  26  degrees — which  is  the  freez- 
ing point  of  poultry — as  fresh.  We  of  the  California  Poultry  Indus- 
try Federation  were  happy  that  our  State's  representatives  acted  to 
assure  the  consumers  in  our  markets  were  not  victimized  by  mis- 
leading labeling  and  advertising. 
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But  the  National  Broiler  Council  and  the  National  Poultry 
Lobby,  acting  on  the  part  of  big  national  producers,  came  into  our 
State  and  sued  the  Federal  District  Court  to  stop  the  California 
fresh  poultry  consumer  protection  law  from  taking  effect.  The  court 
ruled  that,  regardless  of  the  merits  of  the  State  legislature's  action, 
it  was  preempted  by  the  Federal  Poultry  Product  Inspection  Act, 
which  says  that  only  the  U.S.  Department  of  Agriculture  can  make 
rules  about  what  can  and  cannot  be  put  on  poultry  labels.  The  law 
says  that  there  must  be  uniform  labeling  laws  for  the  entire  coun- 
try, and  no  State  can  adopt  different  rules — even  if  they  are  more 
protective  to  consumers. 

Here  is  a  situation  where  the  State  wanted  to  handle  an  issue 
by  itself  but  is  being  stopped  from  doing  so  by  longstanding  Federal 
statute. 

So  I  don't  run  out  of  time,  I  want  to  briefly  say  we  appealed  the 
Federal  District  Court  ruling  and  there  have  been  a  number  of  dif- 
ferent issues  and  developments  in  this  case  since  we  appealed  that 
ruling.  But  the  outcome  of  the  most  recent  one  has  not  changed. 
A  few  weeks  ago,  the  Ninth  Circuit  Court  of  Appeals  affirmed  the 
lower  ruling  that  California  may  not  adopt  poultry  labeling  rules, 
only  the  USDA  can  do  so. 

One  of  the  judges  was  so  frustrated  by  that  result  that  he  wrote: 
"Congress  has  given  a  federal  bureaucrat  the  power  to  order  that 
frozen  chickens  be  labeled  'fresh,'  and  we  affirmed  this 
absurdity  .  .  ." 

A  survey  of  Califomians  and  U.S.  consumers  show  that  more 
than  80  percent  of  the  consumers  in  this  country  believe  in  our  act. 
In  addition,  all  the  California  delegation — Democrats  and  Repub- 
licans— have  supported  us  in  our  endeavors,  and  now  we  are  under 
a  60-day  comment  period.  A  final  rule  could  be  expected  this  spring 
if  this  moratorium  were  not  in  effect. 

Finally,  consumers  in  California  and  other  States  would  stop 
paying  more  for  something  they  are  not  getting.  Consumers  are  los- 
ing millions  of  dollars  every  year  because  of  this  labeling  fraud. 

I  will  stop  now. 

Mr.  McIntosh.  Thank  you  very  much.  Perhaps  we  can  expand 
in  the  questioning  period. 

[The  prepared  statement  of  Mr.  Mattos  follows:] 

Prepared  Statement  of  Bill  Mattos,  President,  California  Poultry  Industry 

Federation 

Good  morning.  My  name  is  Bill  Mattos  and  I  am  President  of  the  California  Poul- 
try Industry  Federation.  I  thank  the  Chairman  and  members  of  the  Subcommittee 
for  the  opportunity  to  appear  today  to  discuss  the  potential  impact  of  HR  450  on 
a  matter  of  great  importance  to  the  poultry  industry  and  to  American  consumers. 

The  California  Poultry  Industry  Federation  represents  the  poultry  producers  in 
the  state  of  California.  Many  of  our  members  also  produce  poultry  in  Oregon  and 
Washington  and  sell  poultry  throughout  the  Western  United  States.  We  are  one  of 
the  largest  employers  in  California  with  25,000  workers  in  the  largest  market  for 
poultry  in  the  United  States. 

For  several  years,  in-state  producers  have  been  increasingly  alarmed  as  the  large 
national  companies  have  been  shipping  chicken  into  our  state  over  long  distances 
at  rock  hard  temperatures,  placing  it  in  supermarket  cases  where  it  thaws  out,  and 
selling  it  as  if  it  were  fresh.  Consumers  are  willing  to  pay  more — as  much  as  a  dol- 
lar a  pound  more — for  chicken  that  is  recently  slaughtered  and  has  never  been  fro- 
zen. By  labeling  their  frozen  chicken  "fresh"  these  producers  are  able  to  under-sell 
our  truly  fresh,  California  grown  chicken  and  dupe  consumers. 
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Now  we  can  all  agree  that  the  government  should  avoid  excess  regulation  that 
puts  a  burden  on  soaety  that  is  in  excess  of  its  benefit.  We  can  also  agree  that  some 
government  regulation  is  appropriate  and  desirable.  Of  particular  mterest  to  us 
today,  the  U.S.  Department  of  Agriculture  recently  proposed  a  regulation  to  address 
the  situation  I  just  described,  that  will  protect  American  consumers  in  an  area  of 
great  importance  to  us.  The  impact  of  H.K.  450,  therefore,  would  be  a  negative  one 
in  this  area. 

California  is  known  for  being  in  the  forefront  when  it  comes  to  consumer  protec- 
tion. In  1993  the  California  legislature  unanimously  adopted  the  California  Fresh 
Poultry  Consumer  Protection  Law,  which  prohibited  the  labeling  and  sale  of  poultry 
that  has  ever  been  kept  at  a  temperature  below  26  degrees — tne  freezing  point  of 
poultry — as  fresh.  We  at  the  CPIF  were  very  happy  that  our  state's  representatives 
acted  to  assure  that  consumers  in  our  markets  were  not  victimized  by  misleading 
labeling  and  advertising. 

But,  the  National  Broiler  Council,  acting  on  behalf  of  big  national  producers,  came 
into  our  state  and  sued  in  Federal  District  Court  to  stop  the  California  Fresh  Poul- 
try Consumer  Protection  Law  from  taking  effect.  The  Court  ruled  that,  regardless 
01  the  merits  of  the  State  legislature's  action,  it  was  preempted  by  the  federal  Poul- 
try Product  Inspection  Act,  which  says  that  only  the  US  Department  of  Agriculture 
can  make  rules  about  what  can  and  cannot  be  said  on  poultry  labels.  This  law  says 
that  there  must  be  uniform  labeling  laws  for  the  entire  country  and  no  state  can 
adopt  different  rules — even  if  they  are  more  protective  of  consumers! 

Here  is  a  situation  where  the  state  wanted  to  handle  an  issue  for  itself,  but  it 
is  being  stopped  from  doing  so  by  a  long  standing  federal  statute. 

The  Poultry  Product  Inspection  Act  was  adopted  in  1957  to  govern  the  way  poul- 
try is  handled  and  inspected  in  this  country.  The  Law  itself  says  nothing  about 
"fresh",  of  course,  and  USDA  has  allowed  poultry  to  be  labeled  as  fresh  so  long  as 
it  has  been  frozen  no  lower  than  1  degree  fahrenheit — it  can  be  as  hard  as  a  bowling 
ball  and  still  be  called  fresh. 

We  appealed  the  Federal  District  Court  ruling  and  there  have  been  a  number  of 
different  issues  and  developments  in  the  case.  But  the  outcome  on  this  most  impor- 
tant aspect  has  not  changed.  A  few  weeks  ago  (Dec.  14),  the  Ninth  Circuit  Court 
of  Appeals  affirmed  the  lower  court  ruling  that  California  may  not  adopt  poultry  la- 
beling rules — only  USDA  can  do  so.  One  of  the  judges  was  so  frustrated  oy  the  re- 
sult tnat  he  wrote:  "Congress  has  given  a  federal  bureaucrat  the  power  to  order  that 
frozen  chickens  be  labeled  "fresh".  We  aflirm  this  absurdity  .  .  .' 

A  survey  of  Califomians  found  that  75%  think  there  should  be  a  government  rule 
to  force  poultry  to  be  labeled  correctly,  but  the  will  of  the  people  and  their  state 
representatives  has  been  frustrated  by  the  federal  law. 

The  good  news  is  that  this  controversy  caused  USDA  to  reconsider  its  policy.  After 
a  year  of  review  of  scientific  literature,  three  all-day  public  hearings  held  across  the 
country,  tests  conducted  at  the  Agricultural  Research  Service  lab,  and  the  receipt 
of  thousands  of  letters  from  irate  consumers,  USDA  just  this  week  proposed  a  new 
national  rule  on  the  labeling  of  chicken.  It  mirrors  the  standard  California  tried  to 
adopt — chicken  that  has  been  chilled  below  26  degrees  cannot  be  labeled  fresh.  It 
has  to  be  labeled  "previously  frozen. 

After  a  60  day  comment  period,  a  final  rule  could  be  expected  to  go  into  effect 
this  spring.  Finally,  consumers  in  California  and  other  states  would  stop  paying 
more  lor  something  they  are  not  getting.  Consumers  are  losing  millions  of  dollars 
eveiy  year  because  of  this  labeling  fraud. 

HR  450  threatens  to  prolong  the  wait  even  more.  Its  effect  would  be  to  put  this 
proposed  regulation,  so  long  overdue,  on  hold.  Consumers  could  be  forced  to  wait 
as  much  as  another  full  year  with  no  way  to  tell  which  poultry  in  their  market  is 
fresh  and  which  has  been  previously  frozen. 

Let  me  reiterate,  we  have  no  objection  to  allowing  every  state  to  make  it's  own 
rules  about  consumer  labeling.  There  are  many  areas  in  which  states  are  allowed 
to  adopt  their  own — sometimes  more  stringent — rules  than  exist  at  the  federal  level. 
But  the  Court  has  found  that  the  need  for  uniformity  with  respect  to  food  labels 
is  such  that  states  cannot  act  for  themselves.  I  urge  you  to  consider  the  adverse  con- 
sequences that  HR  450  would  have  for  truth  in  labeling.  Thank  you  very  much  for 
your  attention  and  I  am  happy  to  answer  any  questions  you  may  have. 

Mr.  McIntosh,  And  now  for  the  final  witness  on  the  panel,  Mr. 
Hawkins. 

Before  you  start,  let  me  say  I  particularly  appreciate  your  par- 
ticipating in  this  hearing  and  want  to  assure  you  that  I  would  like 
to  continue  to  work  with  all  of  your  groups  on  this.  I  know  we  may 
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not  see  eye  to  eye  on  every  issue,  but  I  am  definitely  open  to  diver- 
gent views,  and  where  we  can  reach  consensus,  I  think  we  can 
makes  changes  that  will  benefit  everybody.  So  thank  you  all  for 
coming. 

Mr.  Hawkins. 

Mr.  Hawkins.  Thank  you,  Mr.  Chairman.  We  will  look  forward 
to  finding  areas  where  we  can  work  together. 

As  a  citizen  organization.  Natural  Resources  Defense  Council  has 
always  been  interested  in  finding  ways  to  make  the  government  re- 
sponsive, make  it  perform  to  serve  the  needs  of  the  people.  That 
is  what  the  purpose  of  government  is. 

We  do  oppose  the  enactment  of  H.R.  450.  We  do  so  because,  Mr. 
Chairman,  we  believe  that  it  shoots  at  the  wrong  target  and  hits 
many  innocent  bystanders  in  the  process. 

The  concept  of  a  moratorium  is  fundamentally  incompatible  with 
the  objective  of  reasoned  analysis  of  decisions.  It  catches  up  rules 
that  are  good.  It  catches  up  rules  that  are  bad.  It  doesn't  distin- 
guish between  any  of  them.  It  catches  up  rules  where  there  has 
been  a  negotiated  agreement,  and  everyone  wants  it  to  move  for- 
ward to  resolve  uncertainties. 

Business  costs  are  imposed  by  a  lot  of  factors.  One  is  uncertainty. 
Business  planning  needs  certainty.  A  moratorium  will  not  deliver 
that  certainty.  What  it  will  deliver  is  uncertainty. 

The  litigation  provisions  in  the  H.R  450  have  been  discussed  be- 
fore. They  are  a  prime  example  of  uncertainty.  Even  if  you,  I,  all 
the  members  of  your  committee,  the  agencies  involved,  the  regu- 
lated communities  and  any  other  person  involved  agreed  that  an 
exemption  should  be  given  for  a  provision  that  needed  to  go  for- 
ward, any  other  person  could  file  suit  in  a  court  to  stop  it  and  cre- 
ate montns  of  uncertainty  while  that  issue  was  litigated. 

The  California  FIP  has  been  brought  up.  The  California  FIP  is 
a  product  of  litigation.  It  is  an  example  of  why  it  is  a  good  idea 
to  avoid  litigation.  It  is  an  example  of  why  it  is  a  good  idea  to  not 
let  things  go  to  a  point  where  they  are  polarized  and  create  the 
kinds  of  reactions  and  controversy  that  prolong  disputes. 

I  think  that  is  where  a  moratorium  and  tne  broad  sweep  that 
this  legislation  represents  would  beat  us.  Past  efforts  to  deal  with 
legitimate  problems  in  the  existing  body  of  regulations  have  often 
been  mired  in  controversy  and  polarization  because  of  the  broad 
sweep  of  the  attack  on  those  regulations.  Persons  who  depend  on 
those  regulations  for  their  health  and  safety  have  legitimately  felt 
threatened  just  as  previous  witnesses  in  today's  testimony  have  felt 
threatened  and  frustrated  by  the  impact  of  rules  on  them.  WTien 
that  happens  there  is  a  response,  and  anything  we  can  do  to  limit 
polarization  will  help  solve  the  problem. 

Mr.  Chairman,  H.R.  450  will  not  do  that.  It  will  produce  the  op- 
posite result,  and  I  would  ask  you  to  consider  a  more  reasoned  ap- 
proach. Thank  you. 

Mr.  McIntosh.  Thank  you  very  much  for  your  testimony. 

[The  prepared  statement  of  Mr.  Hawkins  follows:] 

Prepared  Statement  of  David  G.  Hawkins,  Senior  Attorney,  Natural 
Resources  Defense  Council 

Thank  you  for  inviting  NRDC  to  testify  today  on  H.R.  450,  the  Regulatory  Transi- 
tion Act  of  1995.  NRDC  is  a  national  membership  organization  dedicated  to  environ- 
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mental  protection.  In  our  work  we  have  sought  to  improve  the  effectiveness  and  re- 
sponsiveness of  all  levels  of  government  in  dealing  with  environmental  threats  to 
human  health  and  enhancing  the  quality  of  our  environment. 

As  we  read  H.R.  450,  it  would  bar  federal  agencies  from  taking  any  regulatory 
rulemaking  action,  other  than  specifically  excepted  actions,  until  July  1,  1995.  In 
addition  the  bill  would  suspend  the  effectiveness  of  regulatory  rulemaking  actions 
taken  since  November  9,  1994. 

The  bill  would  halt  not  only  final  rules  but  also  advance  notices  of  proposed  rule- 
making, notices  of  inquiry,  notice  of  proposed  rulemaking  and  by  other  action  taken 
in  the  process  of  rulemaking  (except  a  cost  benefit  analysis  or  risk  assessment).  The 
bill  would  override  deadlines  in  existing  law  and  even  attempts  to  override  existing 
court  orders,  setting  the  stage  for  one  court  ordering  an  agency  to  act  while  another 
orders  it  not  to  act. 

Mr.  Chairman,  NRDC  respectfully  opposes  enactment  of  H.R.  450.  We  oppose  the 
bill  because  it  prevents  the  government  from  protecting  the  public  against  laentified 
harms.  We  oppose  it  because  it  is  the  wrong  tool  to  improve  regulation,  new  or  old. 

We  acknowledge  that  anecdotes  of  apparently  unneeded  or  unduly  complex  re- 
quirements in  existing  rules  abound.  But  the  case  has  not  been  made  tnat  the 
"peril"  of  scheduled  rules  is  so  great  that  it  justifies  a  declaration  of  martial  law 
against  programs  to  protect  the  public.  A  reality  check  is  in  order.  In  many  respects, 
America  has  the  best  environmental  quality  in  the  world  and  it  has  achieved  that 
status  in  large  part  because  of  rules;  rules  that  cannot  be  frozen  without  damaging 
their  effectiveness.  America  also  is  in  its  fourth  quarter  of  economic  recovery;  strong 
evidence  that  the  recent  pattern  of  government  rulemaking  has  not  done  the  dam- 
age claimed  by  some  of  H.R.  450's  supporters. 

Congress  did  not  act  in  haste  in  its  decisions  to  attack  remaining  problems,  like 
toxic  air  pollution,  ozone  depletion,  or  drinking  water  contamination.  For  example, 
reauthorization  of  the  Clean  Air  Act  consumed  the  attention  of  five  Congresses  be- 
tween 1981  and  1990.  Elected  officials,  including  President  Bush  were  persuaded 
that  additional  actions  by  the  federal  government  were  needed  to  make  progress  on 
clean  air.  Actions  called  for  by  Confess  in  1990  are  among  the  regulations  that 
would  be  afiected  by  the  moratorium  m  H.R.  450. 

The  supporters  of  H.R.  450  have  not  identified  the  particular  problems  the  mora- 
torium is  intended  to  address  or  described  how  the  moratorium  will  solve  or  amelio- 
rate these  problems.  The  impacts  of  the  moratorium  are  unknown.  Will  Congress 
know  before  it  votes  on  H.R.  450  what  desirable  rulemaking  actions  would  be  de- 
layed by  the  moratorium?  Will  Congress  know  what  adverse  impacts  such  delays 
would  cause? 

Federal  regulations  serve  important  needs  for  which  every  opinion  survey  shows 
continued  strong  support.  Clean  drinking  water,  food  that  is  fit  to  eat,  lakes  and 
streams  where  it  is  safe  to  swim,  boat  and  fish,  air  that  we  can  breathe  without 
harm,  workplaces  where  employees  are  free  from  discrimination  and  unreasonable 
risks  of  physical  injury — these  are  just  a  few  of  the  qualities  of  daily  life  that  Ameri- 
cans depend  on  their  governments  to  help  them  secure. 

H.R.  450  would  do  narm  by  delaying  needed  protections  and  it  would  even  stall 
new  streamlining  actions.  I  will  provide  a  few  examples.  But  members  should  ask 
themselves  and  be  prepared  to  answer,  how  many  other  important  actions  would  be 
afiected  by  this  sweeping  bill  that  have  not  even  been  identified. 

DELAYING  BETTER  PUBLIC  PROTECTION 

Cryptosporidium  Drinking  Water  Contamination — The  Milwaukee  Mauler. 

Cryptosporidium  is  a  parasite  that  has  caused  several  major  waterborne  disease 
outbreaks  in  the  U.S.  including  a  1993  outbreak  that  made  over  400,000  people  sick 
and  killed  over  100  people  in  Milwaukee,  Wisconsin.  This  parasite  has  been  found 
in  80  to  90  percent  of  the  surface  waters  used  for  drinking  water  tested  in  the  Unit- 
ed States,  and  is  currently  not  regulated. 

Under  a  negotiated  rulemaking,  representatives  of  State  and  local  governments, 
the  water  industry,  and  public  healtn  and  environmental  organizations  agreed  in 
1994  to  the  issuance  of  an  "information  collection  rule"  that  will  require  nationwide 
testing  for  Cryptosporidium  and  certain  other  dangerous  contaminants.  The  purpose 
of  the  rule  is  to  gather  enough  data  to  inform  policy  makers  and  the  public  about 
the  extent  of  the  problem,  so  that  final  controls  can  expeditiously  be  adopted  for  this 
wateii)ome  menace.  EPA  is  now  working  to  put  its  1994  proposal  in  final  form. 

H.R.  450  would  bar  EPA  from  taking  any  interim  steps  to  complete  this  rule- 
making (e.g.  sending  a  draft  final  rule  to  the  re^  neg  participants  or  to  0MB  for 
review)  and  would  delay  EPA's  final  rule,  resultmg  in  water  systems  missing  the 
early  1996  testing  cycle.  This  would  cause  a  year  or  more  delay  in  issuance  of  final 
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rules  to  protect  the  public  from  Cryptosporidium,  which  is  widely  agreed  to  pose  a 
serious  public  health  threat. 

Already  the  private  sector  recognizes  public  concern  about  Cryptosporidium  is 
great  enough  to  warrant  pronipt  action.  I've  attached  a  copy  of  a  half-page  ad  that 
appeared  in  Tuesday's  New  York  Times,  urging  people  to  drink  bottled  water.  Is 
this  the  brave  new  world  of  better  government? 

Should  we  just  post  a  sign  at  EPA:  "Let  them  drink  designer  water,  the  govern- 
ment's closed  until  further  notice." 

Unfortunately,  there  are  many  families  who  have  not  and  cannot  plan  to  make 
room  in  their  budgets  for  the  expense  of  bottled  water.  They  have  paid  their  taxes 
and  expect  something  in  return;  at  the  very  least,  tap  water  thats  safe  to  drink. 

Meat  and  Poultry  Inspection 

Two  years  ago,  in  response  to  the  deaths  of  four  children  from  eating  meat  at  a 
fast  food  restaurant,  USD  A  began  a  review  of  its  meat  and  poultry  inspection  sys- 
tem. Proposed  rules  are  scheduled  in  the  next  two  months  to  implement: 

1)  Basic  sanitation  requirements 

2)  Short-term  interventions  to  reduce  contamination  (such  as  rinsing  and  sam- 
pling). 

3)  Hazardous  Analysis  and  Critical  Control  Points  Identification  and  Plans  to 
require  each  processing  plant  to  identify  hazards  in  their  operations  (chemical, 
physical  and  microbiological-bacteria),  identify  points  where  these  hazards 
might  be  controlled,  and  create  plants  to  control  the  hazards. 

4)  Microbial  testing  and  monitoring. 

K  implemented,  these  rules  would  help  prevent  or  reduce  the  20,000  illnesses  a 
year  and  500  deaths  a  year  from  E.  Coli.  But  this  important  rule  would  be  delayed 
by  H.R.  450. 

Medical  Waste  Incinerator  Toxic  Air  Emissions 

Currently  medical  waste  incinerators,  if  regulated  at  all,  are  subject  only  to  a 
patchwork  of  state  and  local  rules  that  fail  to  cover  important  toxins.  This  impor- 
tant rule  would  result  in  large  reductions  in  dioxin,  lead,  mercury,  soot,  and  carbon 
monoxide.  Dioxin  is  a  pollutant  that  is  persistent  in  the  environment  and  causes 
adverse  reproductive  and  developmental  effects.  This  proposed  rule  is  scheduled  for 
publication  in  mid-February. 

Municipal  Waste  Incinerators 

Municipal  waste  incinerators  also  have  spotty  requirements  for  control  of  air  pol- 
lution. EPA  has  proposed  a  rule  to  reduce  oioxin,  mercury,  cadmium,  lead,  and  soot 
from  these  large  sources.  EPA's  final  rule  is  scheduled  for  September  1995  but 
would  be  delayed  because  H.R.  450  bars  EPA  from  taking  the  steps  needed  to  meet 
that  schedule. 

Petroleum  Refinery  Air  Toxics 

Refineries  release  large  quantities  of  toxic  air  pollutants  and  smog-forming  com- 
pounds. This  rule  will  substantially  reduce  those  dangerous  pollutants.  The  final 
rule  is  scheduled  for  June  1995  but  would  be  stalled  by  H.R.  450. 

Municipal  Landfill  Emissions 

Municipal  landfills  are  large  sources  of  smog-forming  and  other  toxic  air  pollut- 
ants. To  the  extent  rules  for  these  sources  are  delayed  States  may  have  to  regulate 
other  smaller  sources  more  strictly.  EPA's  final  rule  is  scheduled  for  February  1995. 

Community  Right  to  Know 

The  Toxic  Release  Inventory — an  EPA  database  documenting  pollution  discharges 
to  air,  land,  and  water — has  been  hailed  by  industries,  state  governments  and  citi- 
zen groups  as  a  useful  vehicle  to  promote- voluntary  prevention  and  control  of  pollu- 
tion. On  November  30,  1994,  EPA  issued  final  rules  to  ease  reporting  requirements 
for  small  emissions  sources,  and  to  require  reporting  of  some  286  additional  toxic 
chemicals,  including  p)e3ticides,  water  pollutants,  and  air  contaminants.  The  final 
rules  would  provide  communities  with  basic  information  about  discharges  of  chemi- 
cals to  the  air  residents  breathe  and  the  water  they  drink,  while  reducing  the  re- 
gorting  burden  on  industries  that  release  only  small  quantities  to  the  environment. 
[.R.  450  would  suspond  the  public's  right  to  receive  tms  information. 

DELAYING  RULE  REFORMS 

Ironically,  H.R.  450  will  also  suspiend  and  delay  adoption  of  rules  that  do  stream- 
line existing  regulations.  To  exempt  a  rule  from  the  moratorium  an  agency  head 
must  certify  the  rule  is  "limited  to    repealing,  narrowing,  streamlining,  or  reducing 
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regulatory  burdcnH.  However,  many  rules  that  on  balance  greatly  streamline  exist- 
ing rules,  may  also  contain  some  provisions  that  create  new  or  additional  duties. 
ITie  resulting  rule  may  be  a  big  improvement  for  the  regulated  community  but 
under  U.K.  450,  if  it  is  contaminated  by  any  added  requirements  it  cannot  be  adopt- 
ed. H.R.  450  also  allows  any  person  to  file  suit  for  a  transgression  of  the  morato- 
rium; so  even  if  all  parties  to  tnc  rulemaking,  0MB,  and  your  committee  agree  that 
the  rule  should  go  forward,  a  single  individual  can  go  to  court  to  stop  it.  Here  are 
a  few  examples. 

Revised  Acid  Rain  Allowance  Rules 

KF^A's  initial  acid  rain  rules  were  challenged  by  both  the  electric  utility  industry 
and  envin)nmental  organizations.  In  May  1994  all  parties — industry,  p]FA,  and  envi- 
mnmental  gn)ups — reached  agreement  on  several  key  provisions  for  compliance 
with  the  law's  sulfur  dioxide  allowance  requirements.  KPA  issued  a  final  rule  incor- 
porating this  negotiated  agreement  on  November  22,  1994.  While  it  contains  some 
streamlining  provisions,  it  is  not  purely  "deregulatory"  and  pn)bably  would  be 
snared  by  H.R.  450.  Suspension  of  this  rule  could  both  increase  pollution  and  create 
costly  compliance  uncertainties  for  electric  utilities. 

Two  additional  acid  rain  settlement  agreements  have  been  reached  between  in- 
dustry, envin)nmcntal  groups  and  KPA  but  the  EPA  rulemaking  to  implement  these 
agreements  would  be  delayed  by  H.R.  450. 

Permits  Applications  for  Sewage  Treatment  Plants 

This  revision  to  permit  application  forms  would  reduce  the  transaction  costs  of 
state  permitting  pmgrams,  creating  a  "one-stop-.shopping"  information  transmittal 
system,  to  replace  two  or  more  un -coordinated  ones  (one  for  sludge,  one  for  sewage, 
another  for  combined  sewer  overflows). 

States  and  POTWs  have  had  significant  input  into  the  drafting  process  for  these 
revisions  to  the  permit  application.  However,  the  rule  cannot  be  styled  pure 
"streamlining"  or  burden  reduction  because  it  a.sks  for  certain  new  information  on 
toxics  and  otner  matters  that  will  help  to  establish  better  permits.  The  proposal  is 
scheduled  to  be  proposed  about  March  1995. 

Definition  of  Wetlands 

EPA  plans  to  revise  the  definition  of  wetlands  subject  to  Clean  Water  Act  regula- 
tion. The  clarifications  would  exempt  fn)m  CWA  coverage  certain  artificial  waters, 
and  non-tidal  irrifjation  and  drainage  ditches  that  are  excavated  in  uplands. 

These  clarifications  will  help  to  avoid  regulatory  confusion  and  battles  over  wet- 
lands regulation.  They  cannot  be  characterized  as  "streamlining"  exclusively,  be- 
cause they  will  be  implemented  through  revised  delineation  procedures.  But  their 
net  effect  will  be  a  reduction  in  regulatory  burden  on  those  whose  waters  will  be 
exempted  from  current  definitions.  Scheduled  to  be  proposed  in  March  1995,  it 
would  be  delayed  by  H.R.  450. 

II.R.  450:  TIIK  WKONG  T(X)L  FOR  TIIK  WRONG  PHOHLKM 

One  of  the  themes  of  current  political  discourse  is  that  Congress  should  legislate 
when  the  case  has  been  made  that  a  new  law  is  necessary  and  after  due  consider- 
ation that  the  new  law  is  appropriately  designed  to  remedy  the  problem  it  address- 
es. H.R.  450  is  at  odds  with  both  these  principles. 

Ix;t  me  touch  on  a  few  of  the  justifications  we  have  heard  for  the  moratorium. 

T(X)  Many  Images 

H.R.  450's  advocates  say  there  are  too  many  pages  in  the  Federal  Register.  I^et's 
hope  therc  are  more  reliable  indices  of  the  impacts  of  regulation,  g(X)d  and  bad,  than 
this.  As  you  know,  the  typical  Federal  Register  is  made  up  of  three  types  of  docu- 
ments: notices  of  meetings.  Presidential  documents,  and  rulemaking  documents.  In 
the  rulemaking  documents  each  agency  explains  why  it  is  pn)posing  or  adopting  a 
rule  and  responds  to  comments  on  its  proposals  (the  "preamble")  and  then  prints 
the  pn)posed  or  final  lule. 

I  am  not  aware  of  any  exhaustive  survey  that  compares  the  length  of  the  explana- 
tory material  in  the  Federal  Register  to  the  length  of  the  rules  tnemselves  but  the 
rules  I  am  familiar  with  almost  always  take  more  space  to  explain  the  rule,  provide 
information  on  which  the  rule  is  based,  and  respond  to  comments,  than  they  do  to 
print  the  rule  itself. 

Counting  Federal  Register  pages  to  prove  an  excess  of  regulation  suggests  that 
the  lengthier  the  government's  explanation  of  its  actions,  the  more  abusive  govern- 
ment is.  However,  most  of  the  regulatory  reform  initiatives  of  the  past  two  decades 
have  encouraged  or  required  the  government  to  provide  more  information  and  anal- 
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ysia  to  justify  its  decisions.  A  summary  of  those  analyses  and  discussion  of  com- 
ments appears  in  the  Federal  Reffister  so  it  is  no  surprise  that  preambles  have  in- 
creased in  length.  One  can  argue  about  whether  this  is  good  or  bad — a  long  expla- 
nation is  not  necessarily  a  good  one — but  it  seems  off  the  mark  to  assume  that  pre- 
amble page  length  is  a  sign  of  an  abusive  rule. 

Wacky  Rules 

I  have  mentioned  the  tales  of  apparently  stupid  rules.  Doubtless  there  are  provi- 
sions in  existing  rules  that  are  not  efTective  or  are  needlessly  complex.  We  are  being 
treated  to  many  examples  by  supporters  of  the  moratorium  ana  I  do  not  prrjpose 
to  debate  these  "Tiorror  stories."  Rather,  let  me  put  a  more  fundamental  question: 
how  will  a  moratorium  on  new  rules  help  identify  and  fix  defects  in  existing  rules? 
Some  will  point  out  provisions  in  pending  new  rules  that  they  disagree  with  and 
claim  should  be  stopped  or  modifiecl.  But  a  moratorium  on  all  new  rules  except  pure 
deregulatory  actions  (and  rules  the  President  finds  are  needed  to  address  "imminent 
threats")  is  a  meat  axe  approach  that  is  no  model  for  good  government. 

For  existing  rule  defects,  the  challenge  is  to  come  up  witn  a  reasonable  and  work- 
able process  to  fix  provisions  that  legitimately  require  change.  A  morat^jrium  on  new 
rules  simply  is  a  distraction  that  malces  actual  reform  more  controversial  and  adver- 
sarial than  it  needs  to  be.  Past  invitations  to  nominate  rules  that  should  be  changed 
have  produced  a  feeding  frenzy  from  regulated  interests  that  lumped  Ujgether  criti- 
cally important  rules  that  the  public  supports  with  provisions  that  h»oth  agencies 
and  the  public  would  agree  could  be  changed.  This  approach  has  generated  con- 
troversy but  not  as  much  change  as  could  have  occurred. 

For  pending  new  rules,  moratorium  supporters  have  not  made  the  case  why  exist- 
ing regulatory  comment  and  review  procedures  are  inadequate  to  deal  witn  their 
concerns.  All  rulemaking  actions  go  through  notice  and  comment  procedures  and  im- 
portant rules  are  subject  to  executive  branch  review  processes  at  b<jth  the  prrjpfjsal 
and  final  rule  stages.  Judicial  review  of  final  rules  is  also  available.  MoraUjrium 
supporters  seem  to  argue  that  these  safeguards  are  not  good  enough  but  they  have 
not  shown  why. 

Sending  a  Message 

The  la.st  argument  for  H.R.  450  is  that  it  will  send  a  message.  TTie  question  is 
whether  it  will  be  the  one  its  supporters  intend.  NRDC  opposes  the  morat<jrium  be- 
cause it  is  bad  policy.  But  others  could  just  as  easily  oppfjse  it  as  bad  p<ilitics. 

H.R.  450  would  send  a  message  that  the  new  Congress  can't  be  hxjthered  with 
such  niceties  as  an  intelligent  di.scussion  of  which  new  rules,  if  any,  warrant  more 
extensive  review  than  that  provided  under  current  law.  Based  on  claims  that  Homa 
new  rules  may  contain  probiem.s,  H.R.  450  would  lock  up  all  new  protections  against 
health,  safety,  and  environmental  threats;  and  not  only  new  final  rules  but  also  all 
initial  steps  to  develop  future  rules  except  for  certain  favored  analytical  techniques. 

T^e  message  H.R.  450  would  send  is  tnat  Congress  is  willing  to  call  a  five-month 
halt  to  all  efforts  by  the  government  to  carry  out  existing  laws  to  prot^ict  the  puVjlic, 
without  knowing  what  important  health,  safety,  food,  drug,  and  environmental  pro- 
tections may  be  delayed. 

By  encoura^ng  sweeping  efTorts  that  ignore  the  value  of  "good"  rules,  previous 
regulatory  relief  campaigns  have  prevented  attention  from  being  frxoised  in  tne  right 
place.  ]\iblic  attention  and  agenc-y  resources  have  Vjeen  devoUjd  U)  defending  the 
many  important  rules  under  assault,  not  to  supporting  changes  in  the  rules  that 
make  up  industry's  "horror  stories."  By  being  more  discriminating,  regulatory  critics 
will  have  a  chance  of  hitting  legitimate  targets. 

Enactment  of  H.R.  450  is  exactly  the  wrong  way  to  pursue  legitimate  reform  ob- 
jectives. A  law  that  tells  government  employees  who  are  paid  to  protect  the  public 
to  do  nothing  for  five  months  will  do  little^other  than  harm  citizens  and  waste  their 
tax  dollars. 

Mr.  McIntosh.  Let  me  ask  a  couple  of  questions  and  then  pro- 
ceed to  the  other  members  of  the  panel. 

Ms.  Seminario,  very  briefly,  could  you  respond  to  Mr.  Donohue's 
earlier  comments  about  the  effects  of  the  ergonomic  regulation?  He 
expressed  concern  about  steering  suddenly  being  defined  as  a  re- 
petitive motion  and  therefore  dramatically  affecting  his  industry 
and  the  inability  to  lift  25  pound  packages  as  a  result.  Perhaps  you 
have  the  benefit  of  coming  later,  and  he  won't  be  able  to  respond 
to  you,  but  I  would  like  to  near  your  response  to  that. 
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Ms.  Seminario.  Just  to  be  clear,  the  OSHA  ergonomic  standard 
has  not  been  proposed,  so  we  don't  know  what  it  will  do.  It  is  under 
development  at  tne  agency,  and  they  have  been  having  a  lot  of  dis- 
cussions with  a  lot  of  outside  groups  trying  to  get  feedback  on  what 
it  should  look  like.  So  we  are  at  a  stage  where  it  is  soon  to  be  ready 
to  go  through  the  review  process  at  0MB,  to  come  out  so  we  can 
comment  on  it.  So  we  don't  know  what  is  in  it. 

What  Mr.  Donohue  might  have  been  responding  to  is  things  that 
he  heard  that  might  be  in  it,  because  there  is  no  proposed  rule. 
What  we  would  like  to  have — because  this  is  a  very  important  area. 
It  is  a  new  problem  that  is  emerging  with  changes  in  the  work- 
place, changes  in  technology,  and  it  is  one  that  is  different  in  terms 
of  the  kind  of  problem  that  it  poses.  We  think  it  is  important  to 
get  the  rule  out  so  people  can  discuss  it. 

It  is  a  difficult  issue.  There  aren't  sort  of  clear  prototypes  of  regu- 
lations that  work  on  chemicals  and  work  on  some  safety  hazards. 
So  it  is  going  to  be,  I  think,  a  difficult  issue,  but  we  can't  get  to 
the  point  of  discussing  what  it  should  be  until  there  is  something 
out  there.  So  we  would  like  the  proposal  to  go  forward  so  that  dis- 
cussion and  that  dialog  can  begin. 

Mr.  McIntosh.  So  the  objection  is  that  the  proposal  will  have  to 
be  delayed  until  July  1st? 

Ms.  Seminario.  It  has  already  been  delayed,  so  that  is  a  con- 
cern— that  we  would  like  it  to  move  forward  so  there  could  be  the 
beginning  of  a  public  discussion  of  what  should  be  in  the  rule. 

Mr.  McIntosh.  In  your  written  testimony,  you  mentioned  there 
were  new  regulations  in  the  logging  industry  and  that  you  were 
fearful  that  their  delay  could  potentially  result  in  46  deaths  during 
that  time.  Looking  at  the  math  quickly,  it  looked  like  that  was 
based  on  the  assumption  that  those  new  regulations  would  bring 
the  risk  of  death  in  that  industry  from  something  like  152  a  year 
down  to  nearly  zero.  Is  that  the  projected  benefit  of  those  rules? 
And,  if  so,  why  haven't  they  been  put  in  place  a  long  time  ago? 

Ms.  Seminario.  That  is  a  good  question.  Where  those  numbers 
come  is  the  risk  assessment  that  OSHA  did  as  part  of  the  rule- 
making, developing  their  numbers,  the  best  estimates  as  to  what 
impacts  would  occur  in  this  industry  as  a  result  of  this  rulemaking. 
So  that  is  where  the  numbers  came  from,  and  they  were  published 
in  the  Federal  Register,  and  they  were  developed  as  part  of  the 
rulemaking. 

The  rule  was  supposed  to  go  into  effect  on  February  9th,  and 
looking  at  your  bill  that  would  be  about  a  5-month  delay  and  5/12 
of  whatever  the  number  of  annual  lives  saved  is  in  my  testimony. 
So  that  is  where  those  numbers  do  come  from. 

We  are  concerned  with  that  rulemaking,  which  has  gone  forward, 
which  is  final,  which  was  supported  by  the  industry  and  the  union, 
thev  would  like  to  see  that  rule  in  place.  The  reason  that  it  takes 
so  long  to  do  these  rulemakings  is  because  the  Federal  regulatory 
process  and  rulemaking  process  is  a  very  inefficient  one,  a  very 
cumbersome,  a  very  lengthy  one.  We  would  like  it  to  be  more  effi- 
cient and  effective. 

The  concerns  that  I  have  with  some  of  the  legislation  we  are 
looking  at,  the  moratorium  and  H.R.  9,  is  that  it  will  make  us  more 
frustrated  that  the  process  isn't  working  for  anyone. 
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Mr.  McIntosh.  I  was  sort  of  skeptical  that  the  risk  went  from 
a  significant  number  of  deaths  a  year  in  that  industry  down  to  vir- 
tually none.  But,  nonetheless,  if  there  is  a  chance  tnat  you  could 
have  one  less  life  lost  it  is  worth  pursuing.  Certainly  that  would 
fit  into  the  category  of  imminent  threat  when  you  are  talking  about 
46  lives  at  risk  m  a  6-month  period. 

We  have  plenty  of  time  before  this  is  actually  enacted  to  work 
with  the  administration  to  make  sure  that  on  the  same  day  that 
it  is  clear  to  everyone  that  that  is  an  exemption. 

Ms.  Seminario.  That  would  be  helpful,  because  OSHA  has  an 
imminent  danger  and  emergency  rule  that  can  come  under  their 
statute,  and  under  their  statute  this  isn't  imminent  so  you  would 
have  to  reconcile  your  definition  of  what  is  imminent 

Mr.  McIntosh.  We  need  to  work  with  OSHA  to  move  something 
like  that  into  the  more  imminent  category,  I  would  think,  if  you  are 
talking  about  that  many  lives.  Thank  you. 

Mr.  Mattos,  would  you  describe  the  regulation  that  you  are  pro- 
posing, which  I  assume  the  solution  was  a  change  at  the  Federal 
level  of  the  definition  of  what  fresh  is? 

Mr.  Mattos.  I  am  sorry.  I  missed  the  last  two  pages  of  my  testi- 
mony. I  can  bring  you  up  to  date. 

We  were  sued.  We  appealed.  The  Appeals  Court  said  that  we 
were  preempted  by  the  Federal  Grovernment. 

In  the  meantime,  when  all  this  was  happening  in  court,  we  initi- 
ated the  rulemaking  on  ourselves  because  we  wanted  to  bring  this 
to  an  end.  In  1988,  it  was  brought  up.  We  are  not  a  politically  ac- 
tive group.  It  was  brought  up.  Six  months  later,  the  National  Poul- 
try Lobby  got  into  the  Department  of  Agriculture  and  killed  it. 

Mr.  McIntosh.  Would  there  be  objection  to  me  yielding  myself 
another  2  minutes? 

Mr.  Mattos.  So  in  1988  that  happened.  So  2  years  ago  we  said 
we  are  going  to  take  a  proactive  stance  and  change  a  rule  that  we 
don't  think  is  right  or  fair  or  right  to  business  or  right  to  the 
consumer.  So  we  initiated  the  rulemaking  process  a  year  ago.  We 
held  hearings  across  the  United  States  basically  saying  that  in 
order  to  calf  something  fresh  it  needs  to  be  26  degrees  or  higher. 
Anything  under  26  degrees  cannot  be  called  fresh. 

The  USDA  came  out  with  their  rule  I  believe  Tuesday  of  this 
week,  so  we  have  a  2-month  comment  period  now  that  we  are  stay- 
ing on  top  of.  We  hope  to  come  to  a  final  rulemaking  by  the  spring. 

That  has  cost  millions  of  dollars,  a  lot  of  time,  a  lot  of  energy  and 
a  lot  of  effort  to  improve  the  system,  in  our  opinion.  And  now  we 
are  finally  there  after  almost  2  years,  and  this  moratorium  comes 
up.  It  is  devastating  to  everything  that  we  have  done.  We  don't 
think  we  can  wait  5  months.  Because  of  what  happened  in  1988, 
we  think  we  need  to  stay  on  top  of  it  and  see  USDA  carry  this  rule- 
making through  in  its  2-month  period.  And  that  is  where  we  are. 

Mr.  McIntosh.  Would  you  characterize  this  as  a  rule  that  re- 
duces the  burden  on  your  industry  in  California? 

Mr.  Mattos.  We  don't  think  it  places  any  burden.  You  are  basi- 
cally going  to  have  to  put — you  can't  put  fresh  labels  on  a  product 
is  what  it  says.  The  USDA  rule  says  you  need  to  put  previously  fro- 
zen on  anything  under  26  degrees.  If  that  comes  to  fruition,  yes, 
there  will  be  that  extra  label  that  goes  on  the  product.  However, 
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they  were  putting  fresh  on  that  product  before.  So  we  don't  see  a 
big  cost-benefit  problem  at  all  on  this  issue. 

Mr.  McIntosh.  For  producers  in  your  State,  but  the  producers 
sending  them  in  from  other  States  would  have  an  additional  bur- 
den of  having  to  label  the  product? 

Mr.  Mattos.  If  they  are  not  currently  labeling  the  product,  right. 

Mr.  McIntosh.  Thank  you.  I  have  no  further  questions. 

Mr.  Waxman.  Will  you  yield? 

Mr.  McIntosh.  Certainly.  Let  me  recognize  Gil,  £md  then  I  will 
get  to  you. 

Mr.  GUTKNECHT.  Thank  you,  Mr.  Chairman. 

I  am  not  clear.  So  the  chickens  aren't  being  labeled  at  all  right 
now  or  being  sold?  What  would  happen  for  the  next  5  months? 

Mr.  Mattos.  Chickens  can  be  sold  as  fresh  if  they  are  hard  as 
a  rock  at  1  degree  F.  You  can  keep  a  chicken  for  20  years  and  sell 
it  as  fresh  under  USDA  law  right  now.  That  is  what  is  happening 
right  now.  And  so  for  the  next  6  months  they  would  continue  to  be 
sold  that  way. 

Mr.  GuTKNECHT.  But  no  danger  is  being  done  to  the  American 
public? 

Mr.  Mattos.  Exactly. 

Mr.  GuTKNECHT.  Thank  you. 

Mr.  McIntosh.  Mr.  Waxman. 

Mr.  Waxman.  I  just  want  to  tell  the  chairman  how  pleased  I  was 
at  your  willingness  to  look  at  expanding  this  legislation  to  deal 
with  this  imminent  hazard.  I  think  it  is  too  narrowly  drawn,  and 
if  you  are  willing  to  look  at  letting  a  lot  of  regulations  to  go  forward 
where  safety  and  lives  may  be  at  risk  I  thank  you  for  that 

Mr.  McIntosh.  My  view  is  it  is  covered  by  the  language.  If  there 
is  a  problem,  we  can  talk  about  specifics. 

Mr.  Waxman.  I  think  there  is  a  problem,  but  maybe  we  mean  the 
same  thing,  and  we  can  find  some  common  ground. 

Mr.  McIntosh.  Now  we  will  proceed  with  questions  from  other 
members  of  the  committee.  Mr.  Peterson. 

Mr.  Peterson.  Thank  you. 

Mr.  Gutknecht,  you  could  have  sat  in  and  learned — we  had  a 
hearing  on  this  issue.  We  got  to  bowl  frozen  chickens  and  had  all 
kinds  of  fun. 

By  the  way,  our  chicken  producers  in  Minnesota  are  very  much 
opposed  to  this  rule.  It  is  going  to  cost  us  market  share.  Anyway, 
that  is  really  what  it  is  all  about. 

Mr.  McIntosh.  That  is  very  magnanimous  of  the  ranking  mem- 
ber to  bring  Mr.  Mattos 

Mr.  Peterson.  I  just  thought  it  was  something  people  needed  to 
realize. 

Just  so  I  get  a  better  understanding  of  how  this  bill  works — ap- 
parently, in  your  situation,  Mr.  Mattos,  if  this  passes  this  process 
gets  put  on  hold.  And  so  you  can't  even  talk  about  this  until  June 
30th,  and  then  it  starts  up  again,  and  then  there  will  be  some  pe- 
riod of  time  after  that.  Is  that  how  this  works? 

Mr.  Mattos.  That  is  how  we  understand  it.  We  think  it  is  veiy 
important  to  continue  on  a  very  proactive  effort  right  to  the  end. 
Whatever  the  final  rule  says,  we  think  we  need  to  stay  on  top  of 
this  issue  because  too  many  times  in  the  past  it  has  gotten  lost. 
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Mr.  Peterson.  One  of  the  problems  some  groups  have  is  that  you 
can't  even  talk  about  this  while  this  goes  on,  and  it  is  kind  of  in 
a  holding  pattern. 

Mr.  Mattos.  That  is  true. 

The  other  issue  is  the  fact  that  I  don't  know  how  many  other 
business  entities  are  in  our  position  with  this,  but  we  have  taken 
a  proactive  stance  to  do  something  positive  in  our  opinion  and 
spent  lots  of  money  to  do  it  and  to  get  it  to  this  point  where  we 
finally  have  a  rule  to  look  at.  That  is  why  we  think  this  retroactive 
situation  is  unacceptable. 

Mr.  Peterson.  My  other  question — were  you  all  here  for  the 
other  testimony? 

I  think  the  thing  that  is  driving  this  issue  are  these  crazy  regula- 
tions that  get — I  don't  know  how  they  come  about,  but  the  under- 
ground tank  situation.  I  don't  know  whose  law  that  was.  Maybe  it 
was  your  law,  Henry.  I  don't  know,  but  nobody  takes  any  credit  for 
that? 

But,  that  is  a  particular  case  I  think  of— a  good  idea  that  when 
it  got  implemented  just  drove  people  crazy.  We  wasted  tons  of 
money,  did  a  lot  of  stupid  things.  And  this  is  the  kind  of  thing  that 
is  driving  this  moratorium  issue  and  driving  people  like  me  to  sup- 
port it. 

So  my  question  is,  you  don't  like  this  approach — which  I  see  as 
an  approach  to  try  to  put  a  hold  on  some  of  these  crazy  regulations 
until  we  can  get  cost-benefit  risk  analysis  into  the  process  which 
we  are  starting  to  get  in,  but  not  fast  enough.  Have  your  groups 
been  working — Mr.  Hawkins,  have  you  been  working  to  try  to  stop 
some  of  this  craziness  that  goes  on  out  there?  Part  of  the  trouble 
you  are  having  with  environmental  regulations  is  some  of  this 
stuff,  when  it  finally  gets  down  to  being  implemented,  just  is  not 
defensible  and  doesn't  make  any  sense. 

Mr.  Hawkins.  Thank  you  for  asking  the  question. 

We  spend  increasing  amounts  of  time  working  with  the  people 
that  live  with  complying  with  regulations.  Because  the  controversy 
over  complying  with  regulations  is  slowing  down  whatever  im- 
provement in  quality  that  the  American  public  wants.  So  it  is  im- 
portant for  everyone  to  hear  what  are  the  concerns  that  people 
have  when  they  are  asked  to  comply  with  a  regulation  and  try  to 
figure  out  frictionless  ways  to  deal  with  it. 

So,  yes,  I  have  spent  the  last  2  years  as  a  part  of  an  advisory 
group  with  EPA  trying  to  figure  out  ways  to  streamline  their  per- 
mitting process,  and  this  has  been  meeting  after  meeting. 

One  of  the  things  that  we  encounter  is  that  the  resources  from 
the  unorganized  public  really  aren't  up  to  the  task  of  being  able  to 
staff  these  meetings  to  the  degree  that  it  would  be  nice  to  do  so. 
The  typical  meeting  that  I  attend  is  me,  two  or  three  State  people 
and  40  industry  lawyers.  That  is  fine  as  far  as  I  am  concerned,  ex- 
cept it  reflects  something  problematic  with  the  system. 

I  don't  have  a  proposed  way  to  deal  with  it,  but  I  know  that  the 
kinds  of  remedies  that  are  being  considered  by  this  Congress  are 
not  going  to  help  the  situation.  Instead,  they  are  going  to  cause 
people  like  me  to  have  to  spend  time  figuring  out  ways  to  try  to 
persuade  people  that  some  of  these  proposed  remedies  are  so  ex- 
treme and  so  damaging,  and  all  of  my  time  is  going  to  be  focused 


188 

on  that  agenda  rather  than  on  the  agenda  of  trying  to  deal  with 
some  of  the  wacky  rules  that  people  have  been  identifying. 

I  am  going  to  have  to  stop  attending  some  of  these  meetings 
where  we  are  trjdng  to  streamline  regulation  because  the  focus  of 
attention  is  going  to  have  to  be  in  dealing  with  what  are 
overreactions  and  extreme  remedies. 

Mr.  Peterson.  Some  of  this  problem  in  my  judgment  is  people 
problems,  mind-sets  of  some  of  these  folks  in  tnese  regulatory  agen- 
cies. I  don't  know  why  it  happens,  but  it  is  a  lot  of  the  problem. 

In  my  area,  I  have  a  full-time  person  on  the  road  doing  economic 
development,  and  we  hear  about  this  stuff  all  the  time.  The  biggest 
problem  they  have  is  not  with  regulations.  It  is  with — that  the 
agencies  won't  make  decisions.  And  you  can't  get  them  to  decide 
wnat  to  do,  so  you  are  sitting  there  for  2  years  trying  to  figure  out 
what  it  is  they  are  going  to  decide,  if  they  ever  do,  and  that  drives 
a  lot  of  this  fi-ustration. 

That  was  one  of  my  other  concerns  with  this  bill,  that  if  we  ^et 
this  in  place  and  do  tnis  wrong  we  are  going  to  end  up  just  makmg 
that  situation  worse.  So  I  don't  know — it  is  one  of  the  things  I 
think  the  more  you  learn  about  it  the  less  you  know. 

Mr.  McIntosh,  The  time  of  the  gentleman  has  expired. 

Mr.  Hawkins,  do  you  have  a  response? 

Mr.  Hawkins.  An  observation,  if  I  might. 

Many  of  these  provisions  are  experiments  in  behavior  modifica- 
tion, and  I  think  your  concern  is  very  legitimate.  These  provisions 
are  basically  telling  the  Federal  Government  it  is  OK  not  to  per- 
form. In  fact,  you  are  better  off  if  you  don't  perform.  That  is  not 
a  message  that  is  a  good  one  to  send. 

Mr.  McIntosh.  Thank  you. 

Mr.  Fox,  do  you  have  any  questions  at  this  moment? 

Mr.  Fox.  I  will  pass  for  now. 

Mr.  McIntosh.  Mr.  Waxman,  do  you  have  any  questions  for  the 
panel? 

Mr.  Waxman.  Yes.  Thank  you,  Mr.  Chairman. 

That  is  an  interesting  observation — that  you  are  frustrated  when 
they  do  act  and  you  are  frustrated  when  they  don't  act, 

I  know  that  when  we  wrote  the  Clean  Air  Act  we  looked  at  the 
fact  that  the  administration  then  in  power  didn't  really  want  to 
move  forward  on  legislation  like  this.  We  looked  at  Anne  Gorsuch 
Burford  when  she  was  head  of  EPA  and  those  whose  views  were 
antithetical  to  doing  what  was  required,  that  we  wrote  specifics 
into  the  law  to  force  action.  That  is  not  always  the  best  way  to  do 
it,  but  we  felt  it  was  necessary. 

Other  times,  Congress  passes  laws  that  are  so  general  we  leave 
it  up  to  the  agencies  to  make  the  decisions,  and  we  delegate  a  lot 
of  power  to  them,  and  that  can  be  problematic  as  well. 

Mr.  Hawkins,  I  want  to  give  you  a  chance  to  talk  about  this  issue 
of  the  California  cars,  the  49  State  car  that  has  been  mentioned  a 
number  of  times.  What  is  your  observation? 

Mr.  Hawkins.  Thank  you  for  that  opportunity. 

The  Northeast  State  issue  that  has  been  brought  up  before  is  a 
curious  example  to  bring  up  because  what  that  program  is  is  a  way 
of  empowering  States — it  is  a  way  of  letting  States  band  together 
and  seek  the  assurance  of  the  Federal  Grovernment  that  if  they 
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take  action  to  deal  with  their  consumers  it  will  not  be  frustrated 
bv  the  fact  that  a  neighboring  State  declines  to  take  action,  even 
if  there  is  a  clear  interstate  transportation  and  pollution  problem. 

So  what  the  provision  allows  the  States  to  do  in  the  Northeast 
is  it  allows  those  13  jurisdictions  to  send  their  representatives  to- 
gether and  meet  as  a  body  called  a  commission  and  to  vote  on  uni- 
form regional  measures  wnich  they  believe  should  be  adopted  by  all 
13  jurisdictions.  They  considered  the  benefits  of  the  California  low 
emission  vehicle  program,  and  they  voted  last  February  by  9  to  4 
to  recommend  to  EPA  that  this  be  a  regional  measure  that  the 
States  would  adopt.  So  this  is  a  State  initiative. 

EPA's  only  role  in  this  proceeding  was  to  not  get  in  the  way,  and 
the  decision  that  EPA  announced  was  that  it  was  not  going  to  get 
in  the  way,  that  there  was  no  reason  for  disapproving  that  request 
by  those  States;  and,  therefore,  it  was  approving  it.  Which  then 
sets  a  calendar  for  the  States  to  adopt  these  programs  so  that  all 
have  security  that  if  I  in  Pennsylvania  adopt  a  program  for  low 
emission  vehicles  I  won't  be  frustrated  by  commuters  buying  cars 
in  New  Jersey  and  undoing  the  benefits  of  cleaner  air  that  I  want 
to  have.  And  you  can  make  the  same  analogy  with  respect  to  any 
other  jurisdiction. 

This  is  a  classic  case  where  the  Federal  Government  can  help 
empower  States  by  allowing  individual  State  decisions  that  would 
otherwise  be  frustrated  to  be  turned  into  something  productive  by 
giving  some  security  that  the  State  actions  will  in  fact  be  rein- 
forced because  they  provide  some  security  that  other  States  will 
have  the  same  programs  that  they  will  implement. 

Mr.  Waxman.  We  are  always  trying  to  figure  out  what  is  the  best 
way  to  approach  these  problems,  at  the  State  or  Federal  level. 
Sometimes  it  is  a  combination. 

The  Clean  Air  Act  envisioned  States  to  run  their  program — to 
adopt  implementation  plans  to  accomplish  the  result  in  their  State 
under  Federal  guidelines,  which  are  basically  to  protect  the  health 
of  everybody. 

There  ought  to  be  standards  that  ought  to  be  met  everywhere, 
but  we  leave  it  to  the  States  to  decide,  given  the  individual  cir- 
cumstances. 

Ms.  Seminario,  I  asked  Mr.  Miller  a  while  ago  his  view,  and  his 
view  is  let  States  decide  for  themselves  and  have  very  little  Federal 
restrictions  on  it.  What  do  you  think  would  happen  if  States  were 
trying  to  get  businesses  to  relocate  and  businesses  say  I  will  come 
to  your  State,  but  I  want  lower  standards  for  worker  protections  or 
there  won't  be  jobs  at  all? 

What  do  you  think  the  choice  will  be  if  people  have  to  take  lousy 
working  conditions  because  the  States  wanted  jobs  to  locate  there 
or  no  joDs  because  they  have  gone  somewhere  else?  Does  devolution 
to  States  on  these  kinds  of  lines  reduce  standards  lower  and  lower 
because  States  are  competing  with  each  other  for  jobs  to  locate? 

Ms.  Seminario.  I  think  that  is  correct.  You  will  have  some  States 
where  demands  of  the  public  are  such  that  they  will  go  ahead,  and 
you  will  have  a  higher  standard,  and  then  some  States  won't. 

One  of  the  areas  where  we  see  that — because  there  is  a  program 
that  has  remained  with  the  States — is  in  the  area  of  workers  com- 
pensation. If  you  look  across  the  country  you  see  a  very  different 
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level  of  benefits  and  eligibility,  and  it  is  a  very  big  factor  with  re- 
spect to  where  firms  locate,  ^d  they  will  go  to  those  States  where 
there  are  lower  benefits,  lower  Worker  Comp  costs,  and  it  is  push- 
ing workers  compensation  down. 

So  we  have  a  situation  with  very  imequal  protection  across  the 
country,  basically,  as  a  result  of  an  economic  pressure  to  keep  those 
costs  down.  And,  as  a  result,  workers  are  differentially  com- 
pensated depending  on  what  States  they  work  in.  And  the  same 
thing  would  happen  with  respect  to  worker  safety  and  health  and 
environmental  protection  as  well. 

Mr.  Waxman.  I  just  think  we  have  to  look  at  these  things  care- 
fully and  decide  some  things  ought  to  be  State-level  exclusively  and 
some  a  combination  Federal  and  States. 

Mr.  Mattos  gave  us  an  example.  If  we  are  going  to  be  sensible, 
we  shouldn't  just  stop  regulation.  Because  sometimes  rules  and 
regulations  allow  greater  competition  and  more  honesty  from  which 
the  consumers  will  benefit. 

That  is  why  I  am  troubled  by  a  bill  that  says,  I  don't  care  what 
the  proposal  may  be.  Let's  just  stop  it.  Let's  put  a  moratorium  on 
it. 

The  best  I  can  gather  is  that  the  moratorium  is  to  accomplish 
something,  but  in  the  past  moratoria  didn't  particularly  produce 
the  results  argued  for,  which  are  the  same  arguments  we  are  hear- 
ing today.  I  am  a  little  frustrated  because  it  seems  there  are  no 
easy  answers,  and  when  people  think  they  have  an  easy  answer 
they  are  usually  wrong  on  whatever  philosophical  point  they  may 
be  coming  from. 

Thank  you,  Mr.  Chairman, 

Mr.  McIntosh.  Thank  you,  Mr.  Waxman. 

Mr.  Fox,  do  you  have  questions? 

Mr.  Fox.  Yes.  I  understand  the  testimony  with  regard  to  the 
cautionaries  that  have  been  raised.  I  will  ask  you  to  consider  how 
you  might  recommend — not  that  it  is  your  job,  but  we  are  trying 
to  make  the  Federal  Government  work  better — what  suggestions 
you  might  have  for  reviewing  those  regulations  which  may  be  du- 
plicative of  State  action  or  overly  burdensome  without  having  the 
benefit  that  was  intended  in  any  area  of  the  Federal  regulation. 
Anyone  can  answer. 

Ms.  Seminario.  I  think  one  of  the  things  that  is  frustrating  is 
the  regulatory  process,  because  it  really  doesn't  work  very  well  for 
anybody. 

What  concerns  me  about  H.R.  9  is  it  is  a  bill  that  is  really  fo- 
cused on  process,  and  I  think  it  makes  the  process  work.  I  think 
we  have  to  look  at  how  we  regulate  and  what  those  regulations  do 
and  is  there  a  better  way  to  do  it.  I  don't  think  what  is  contained 
in  H.R.  9  really  gets  to  those  issues. 

It  is  not  easy.  We  have  issues  at  OSHA  where,  on  one  hand,  in- 
dustry will  come  in  and  say,  we  don't  like  specification  standards. 
Don't  tell  us  specifically  what  to  do.  Give  us  a  performance  stand- 
ard. 

OSHA  gives  them  a  performance  standard.  They  say,  this  is  too 
vague.  This  is  too  general.  How  are  we  going  to  comply?  Why  don't 
you  tell  us  what  we  have  to  do? 
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There  is  a  contradiction.  On  the  one  hand,  do  you  want  a  general 
performance  rule  which  people  say  we  don't  know  what  the  compli- 
ance requirements  are?  Or  do  you  want  something  that  is  more 
specific?  And  people  say  that  is  too  specific,  and  we  can  do  it  a  dif- 
ferent way. 

Those  are  veiy  real  issues  that  come  up  in  virtually  every  rule- 
making. I  would  like  to  urge  the  committee  to  look  at  how  regula- 
tions should  be  developed,  formulated,  what  kinds  of  things  are 
useful  to  industry  to  help  them  comply  with  regulations.  Those  are 
the  kinds  of  things  we  have  been  grappling  with  as  to  how  to  make 
these  regulations  work  better,  and  I  think  that  has  to  be  a  focus 
of  the  committee  and  not  just  looking  at  the  process  itself  because 
the  process  is  really  very  screwed  up,  but  I  don't  see  this  bill  as 
fixing  it  at  all. 

Mr.  Hawkins.  Mr.  Fox,  one  thought  I  would  offer  is  some  form 
of  effective  screening  mechanism  to  allow  you  to  reach  the  targets 
that  you  want  to  hit. 

One  of  the  problems  in  the  past  with  reviews  of  existing  regula- 
tions is  that  everybody  throws  in  evervthing,  including  the  kitchen 
sink.  And  the  best  represented — and  by  that  I  mean  the  most  ag- 
gressively represented — large  corporations  typically  crowd  out  the 
agenda,  and  you  wind  up  with  a  long  list  of  rules  that  people  feel 
very  deeply  about  dominating  the  agenda,  and  they  never  get  to 
some  of  the  issues  that  deal  with  small  business's  ability  to  under- 
stand and  figure  out  effective  ways  to  comply  with  rules  that  really 
do  have  a  significant  impact  on  their  day-to-dav  business. 

And  the  regulation  writers,  their  focus  gets  focused  on  how  do  we 
deal  with  this  objection  from  this  large  automobile  company  that 
has  made  large  contributions  in  every  Presidential  campaign  and 
I  know  has  access  to  the  White  House  because  I  keep  getting  phone 
calls  from  the  White  House  about  this  asking  me  to  schedule  meet- 
ings to  get  with  them.  And  they  never  get  to  deal  with  the  people 
that  are  underrepresented. 

Mr.  Fox.  Two  questions.  It  occurs  to  me  from  prior  testimony 
that  part  of  the  problem  in  regulation  is  we  don't  have  it  in  plain 
English  so  people  have  to  hire  huge  staffs  or  lawyers  to  interpret 
the  regulations.  Maybe  a  plain  English  requirement  would  be  help- 
ful. What  do  you  think  about  that? 

Mr.  Hawkins.  I  am  certainly  in  favor  of  simplicity,  and  I  think 
that  a  statement  to  that  effect  does  no  harm.  But  many  of  these 
issues  involve  very  technical  details  where  you  are  discriminating 
situations. 

And  if  you  will  allow  30  seconds — I  have  often  said  that  there  are 
three  attributes  to  a  rule  and  you  can  only  maximize  two:  effective- 
ness, simplicity  and  flexibility.  Thou  shalt  not  kill  is  a  simple  rule. 
It  is  also  effective.  In  the  sense  that  it  doesn't  have  any  exceptions 
in  it,  it  isn't  very  flexible. 

The  tax  code  has  lots  of  flexibility  built  into  it  and  all  sorts  of 
options,  but  it  isn't  simple.  And  a  statement  try  not  to  kill  is  simple 
and  flexible,  but  it  isn't  very  effective. 

You  do  have  this  problem.  As  we  increasingly  try  to  build  in  op- 
tions for  compliance  into  rules,  you  have  to  deal  with  all  the  sce- 
narios that  are  created  by  those  options,  and  the  rule  starts  to  get 
complicated. 
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Mr.  Fox.  As  the  country  gets  further  and  further  under  the  toe 
of  all  these  regulations,  wouldn't  the  Mcintosh  bill  be  an  appro- 
priate answer  at  this  time  inasmuch  as  it  still  provides  for  emer- 
gency legislation  and  regulations  that  are  needed  to  address  some 
of  the  concerns  outlined  in  your  testimony? 

Mr.  Hawkins.  I  don't  thmk  the  imminent  exception  is  any  solu- 
tion to  the  overkill  problem  of  this  approach.  The  imminent  threat 
exception  will  be  litigated.  To  the  extent  that  it  is  useful,  it  is  going 
to  cause  agency  people  to  try  to  figure  out  imaginative  ways  to  call 
something  an  imminent  threat  or  call  it  streamlining  when,  in  fact, 
the  typical  rule  that  improves  a  situation  will  be  a  combination  of 
streamlining  complemented  by  some  additional  requirements  that 
are  necessary  to  make  the  system  work. 

I  point  out  one  where  we  have  negotiated  for  months  with  the 
electric  utility  industry  lawyers — we  have  reached  agreements  with 
the  States — the  electric  utility  lawyers,  the  environmental  groups 
and  EPA.  It  is  in  the  Federal  Register  on  November  22d  and  would 
be  suspended  by  this  bill. 

Mr.  Fox.  I  would  urge  everybody  to  try  to  look  to  making  the  bill 
better  as  opposed  to  merely  opposing  it. 

Mr.  McIntosh.  The  time  of  the  gentleman  has  expired. 

Mr.  Tate,  do  you  have  questions  for  the  witness?  None.  Thank 
you. 

Mr.  Gutknecht,  do  you  have  questions  for  the  panel? 

Mr.  Gutknecht.  A  couple  of  observations. 

First,  Ms.  Seminario,  you  said  something  that  struck  me  wrong. 
You  said  what  this  country  wants  is  more  effective  and  efficient 
rulemaking.  I  am  not  certain  from  my  section  of  the  world  that 
that  is  what  they  want  from  the  Federal  Government.  I  think  what 
we  want  is  more  reasonable  regulations. 

I  know  that  it  is  not  fair  sometimes  to  use  some  stories  we  have 
heard.  For  example,  I  have  been  told  that  in  1992  the  OSHA  pro- 
mulgated new  rules  relative  to  disposal  of  potentially  biologically 
hazardous  materials.  Included  on  that  list  were  teeth.  So  I  am  to 
assume  that  when  my  youngest  daughter  left  her  tooth  under  her 
pillow  that  in  some  respects  she  was  in  violation  of  OSHA  laws.  We 
hear  this  all  the  time. 

I  made  the  point  earlier  that  we  tend  to  create  $50  solutions  to 
$5  problems,  so  I  am  not  sure  we  really  want  more  efficient — and 
I  am  not  totally  unsympathetic  to  the  problems  that  you  face  on 
that  side  of  the  desk.  But,  on  the  other  hand,  how  do  we  go  about 
getting  more  reasonable  regulations  out  of  the  Federal  Govern- 
ment? 

Ms.  Semenario.  I  think  that  is  a  very  good  question,  something 
that  all  of  us  who  work  in  the  regulatory  process  try  to  do,  quite 
frankly. 

It  isn't  easy  because  you  have  agencies  like  OSHA,  EPA  set  up 
with  a  statutory  responsibility  to  protect  workers  and  to  protect  the 
public.  That  is  a  very  serious  responsibility,  and  they  take  it  very 
seriously. 

So  wnen  you  see  things  coming  forward  from  those  agencies,  I 
think  you  understand  that  they  are  not  out  to  stick  it  to  somebody, 
but  they  do  take  their  responsibility  of  providing  a  high  level  of 
protection  with  respect  to  public  health  or  workers  very  seriously, 
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and  the  rules  reflect  that.  So  they  do  provide  a  very  high  level  of 
protection.  I  think  all  of  us  would  say  that  is  basically  a  good  thing. 

Then  the  question  comes,  how  do  you  do  that  in  a  way  to  make 
sense?  I  think  that  is  the  issue,  and  I  agree  that  we  have  to  strug- 
gle with  how  do  vou  basically  make  these  rules,  put  them  in  a  form 
that  they  basically  make  sense,  provide  the  kind  of  protection  that 
we  want  and  are  ones  that  can  be  complied  with  by  big  businesses 
and  small  businesses. 

One  thing  that  may  be  useful  for  the  agencies  to  do  is  to  look 
at  the  array  of  rules.  And  you  can  look  at  what  are  model  rules, 
are  there  things  that  really  work,  that  people  think  this  is  a  good 
thing,  and  begin  to  look  at  those  things  that  maybe  there  is  some 
consensus  are  the  kinds  of  things  we  should  do  rather  than  looking 
at  examples  that  people  take  to  the  extremes  who  don't  like  the 
rules. 

So  I  would  say  look  at  the  positive  things.  Ask  the 
businesspeople  what  are  examples  of  things  that  you  think  are 
good  rules  and  try  to  do  those  kinds  of  things  as  opposed  to  some 
of  the  things  that  people  think  are  not  the  way  to  go. 

Mr.  GUTKNECHT.  Mr.  Chairman,  I  think  the  real  genesis  of  this 
bill  is  let's  take  time  out  and  try  to  sort  this  out. 

You  used  a  very  important  word  in  your  discussion  here  and  that 
is  the  word  responsibility.  I  think  somehow  what  the  American 
people  are  asking  for  is  a  balance  between  government  responsibil- 
ity and  personal  responsibility.  I  think  there  is  a  growing  sense — 
at  least  I  feel  this  sense  in  Minnesota — that  the  government  has 
assumed  too  much  responsibility  for  too  many  things,  including 
even  regulations. 

And  we  hear,  for  example — again,  this  is  an  anecdote  and  may 
not  be  true — but  by  today's  standards  we  couldn't  build  the  Metro 
that  moves  people  around  the  city  of  Washington  because  people 
could  fall  off  the  platforms  right  in  front  of  a  train.  There  is  noth- 
ing to  hold  them  back.  There  are  no  seat  belts. 

You  look  at  all  the  possible  things  that  we  could  protect  people 
from  you  and  you  begin  to  realize  that  in  the  final  analysis  people 
have  to  take  some  responsibility  for  themselves,  whether  we  are 
talking  about  OSHA  or  EPA  or  anything  else. 

Finally,  I  would  like  to  pursue  something  that  has  been  brought 
to  my  attention  by  my  county  board  relative  to  municipal  waste  in- 
cinerators. Because  in  my  home  community  we  built  a  state-of-the- 
art  waste  energy  incinerator  and  put  in  the  latest  technology.  It 
was  a  very  expensive  facility.  Now  I  was  told  by  my  board  2  weeks 
ago  that  they  are  going  to  be  required  to  install  between  $8  million 
and  $12  million  worth  of  new  equipment  if  the  new  rules  go  into 
effect. 

Mr.  Hawkins,  you  said  these  are  the  kind  of  regulations  the 
American  people  want.  That  may  not  be  exactly  what  you  said,  but 
that  is  what  it  said  to  me. 

I  am  not  certain  whether  the  people  of  my  area  really  want  to 
spend  another  $8  million  to  $12  million  for  that  facility  which,  as 
I  say,  was  state-of-the-art  just  a  few  short  years  ago.  But  the  bar 
has  been  raised.  And,  as  I  understand  it,  that  has  basically  been 
the  process,  that  every  several  years  we  just  raise  the  bar  again 
whether  or  not  there  is  effective  cost-benefit  analysis  done. 
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The  question  that  I  want  to  get  to  is  have  you  been  doing  some 
cost-benefit  analysis  relative  to  the  waste  incinerators  that  are  al- 
ready out  there  and  how  much  it  will  cost  to  retrofit  them? 

Mr.  Hawkins.  Every  EPA  rule  goes  through  substantial  cost 
analysis  and  also  analyzing  the  benefits  in  terms  of  emission  reduc- 
tions, and  this  one  has  gone  through  substantial  cost  analysis  as 
well.  It  is  clear  that  different  incinerators  will  be  at  different  points 
in  their  lifetime,  and  if  there  were  no  cost  associated  with  these 
regulations  it  would  be  because  they  were  achieving  no  benefits. 

The  reason  that  there  is  a  cost  is  the  equipment  that  is  going  to 
be  installed  is  going  to  reduce  emissions  which  were  not  reduced 
and  adequately  controlled  when  that  incinerator  was  built.  Inciner- 
ation is  a  rapidly  moving  technology,  and  it  is  important  that  we 
get  strong  Federal  regulations  in  place  so  that  we  don't  perpetuate 
problems  associated  with  inadequate  regulation  of  those  very  im- 
portant sources. 

Mr.  GUTKNECHT.  Thank  you. 

Mr.  McIntosh.  The  gentleman's  time  has  expired. 

I  think  that  will  draw  to  a  close  this  committee  hearing.  I  appre- 
ciated the  panelists  who  came,  particularly  those  who  attended 
from  places  outside  Washington  and  made  the  effort  to  come 
present  their  views  to  us. 

I  want  to  thank  my  colleagues  on  both  sides  of  the  aisle.  You  did 
a  tremendous  job  in  eliciting  the  different  views  and  positions  on 
this  bill. 

I  want  to  particularly  thank  the  staff,  both  minority  and  majority 
staff,  for  the  numerous  hours  they  spent  late  into  the  night  prepar- 
ing for  this.  Undoubtedly,  it  will  be  just  the  first  of  many  such  oc- 
casions, but  I  want  to  extend  to  each  staff  member  my  personal 
thanks  for  doing  that  and  say  a  job  well  done. 

So  thank  you,  and  this  subcommittee  will  stand  adjourned,  see- 
ing no  objection. 

[Whereupon,  at  5:05  p.m.,  the  subcommittee  was  adjourned.] 

[Additional  information  submitted  for  the  record  follows:] 

Prepared  Statement  of  American  Automotive  Leasing  Association 
I.  introduction 

The  American  Automotive  Leasing  Association  (AALA)  is  a  national  trade  associa- 
tion representing  the  commercial  automotive  fleet  leasing  and  management  indus- 
try. AALA's  members  lease  and  manage  the  majority  of  sales  and  service  vehicles — 
over  3.5  million — used  by  both  large  corporations  and  small  companies.  More  than 
two-thirds  of  the  nation's  corporate  fleet  vehicles  are  leased.  In  addition  to  leasing 
corporate  fleets,  AALA  members  provide  a  myriad  of  managements  services  to  their 
clients.  They  help  clients'  fleet  managers  make  decisions  about  vehicle  selection, 
control  maintenance  and  fuel  costs,  provide  training  and  safety  programs,  and  re- 
market used  fleet  vehicles.  Additionally,  AALA  members  provide  total  fleet  manage- 
ment to  businesses  which  prefer  to  outsource  this  corporate  function.  AALA  mem- 
bers employ  thousands  of  highly  skilled  employees  and  use  state-of-the-art  tech- 
nology to  provide  superior  customer  service.  The  productivity  gains  made  by  cor- 
porate America  in  recent  years  can  be  directly  attributed,  in  part,  to  the  growing 
reliance  on  AALA  members  who  provide  a  critical  business  function  at  the  lowest 
possible  cost. 

AALA  strongly  supports  H.R.  450,  the  Regulatory  Transition  Act  and  is  an  active 
member  of  Project  Relief,  a  broad-based  coalition  whose  mission  is  to  relieve  unnec- 
essary regulations  from  corporations  and  individuals.  Moreover,  AALA  commends 
Representative  Mcintosh  for  holding  prompt  hearings  on  H.R.  450  and  for  the  com- 
mitment both  he  and  Majority  Whip  DeLay  have  made  to  this  important  effort. 
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II.  REGULATORY  BURDENS  ON  THE  FLEET  INDUSTRY 

Like  most  industries  in  this  country,  the  fleet  leasing  and  management  industry 
has  not  escaped  the  heavy  hand  of  federal  regulators.  Because  we  are  responsible 
for  the  management  of  our  clients'  business  vehicles,  we  are  affected  by  every  regu- 
lation affecting  both  light  and  heavy  duty  trucks  and  passenger  cars. 

The  most  burdensome  regulations  the  industry  has  faced  to  date  are  the  result 
of  the  Clean  Air  Act  of  1990  and  the  Energjy  Policy  Act  of  1992.  In  response  to  your 
request  for  details,  let  us  share  with  the  Suocommittee  the  following: 

A.  Clean  Fuel  Fleet  Program:  The  Clean  Air  Act  Amendments  of  1990  established 
a  "clean  fuel  fleet"  program  covering  ozone  and  carbon  monoxide  nonattainment 
areas  in  19  States.  This  legislation  also  permitted  States  to  "opt-out"  of  the  fleet 

grogram  requirements.  Some  of  the  States  that  have  indicated  an  intent  to  opt-out 
ave  taken  actions  to  develop  other  clean  fuel  fleet  programs  which  contradict  the 
provisions  of  the  Clean  Air  Act. 

Under  the  Clean  Fuel  Fleet  Program,  centrally  fueled  fleets  in  21  serious,  severe, 
and  extreme  ozone  nonattainment  areas  and  one  CO  nonattainment  area  will  be 
obliged  to  acquire  a  specified  percentage  of  "clean  fuel  vehicle"  beginning  in  Septem- 
ber, 1997.  Such  vehicles  will  operate  on  clean  fuels  such  as  electricity,  compressed 
natural  gas,  alcohol,  reformulated  gasoline  and  "clean"  diesel.  This  program  is  feder- 
ally required,  but  state-administered  under  the  Clean  Air  Act  State  Implementation 
Plan  program.  Because  it  dictates  what  vehicles  and  fuels  private  fleets  are  allowed 
to  purchase,  compliance  can  be  expensive.  Moreover,  the  administrative  burdens  are 
just  as  significant. 

Under  the  statute  and  regulations  promulgated  by  the  EPA,  the  Clean  Fuel  Fleet 
program  will  apply  to  any  centrally  fueled  fleet  with  10  or  more  vehicles  operating 
in  each  of  the  22  covered  areas.  Even  if  a  fleet  is  not  centrally  fueled,  it  will  be 
covered — according  to  EPA — if  it  is  "capable  of  being  centrally  fueled."  Vehicles  ga- 
raged at  home  at  night  would  not  be  considered  "as  capable  of  being  centrally 
fueled,"  but  will  be  covered  if  they  are  actually  centrally  fueled. 

In  regulations  issued  on  December  9,  1993,  the  EPA  provided  recommendations 
to  the  states  on  what  kind  of  reporting  requirements  they  should  require  of  the  fleet 
industry.  If  determining  whether  a  fleet  vehicle  were  covered  under  the  program 
were  not  complicated  enough,  the  following  is  what  EPA  recommended: 

An  Annual  Keport  from  fleets,  to  include,  but  not  limited  to 

1)  The  number  and  identification  of  all  fleet  vehicles  classified  as  "those  that 
are  exempt  pursuant  to  section  241(5);" 

2)  Those  that  are  vehicles  garaged  at  a  personal  residence  at  night; 

3)  All  other  fleet  vehicles  by  type; 

4)  Information  concerning  whether  a  fleet  has  10  or  more  vehicles  that  operate 
in  a  covered  area; 

5)  Which  fleet  vehicles  can  be  centrally  fueled; 

6)  The  number  of  vehicles  in  an  entire  fleet,  by  type; 

7)  The  number  of  vehicles  operating  in  a  covered  area,  by  type; 

8)  The  number  of  "covered"  vehicles  that  operate  in  a  covered  area  and  can  be 
centrally  fueled,  by  type; 

9)  The  identity  of  those  vehicles  by  vehicle  identification  number; 

10)  Trip  records  of  covered  fleet  vehicles,  to  include  origination  and  destination 
points. 

11)  The  number  of  fleet  vehicles  operating  in  a  covered  area  which  are  centrally 
fueled  100  percent  of  the  time  and  their  identity; 

12)  The  number  of  exempt  vehicles,  by  type; 

13)  The  number  of  centrally  fueled  vehicles  and  their  vehicle  identification  num- 
bers; 

14)  The  number  of  vehicles  in  the  sample  fleet  by  type  and  their  vehicle  identi- 
fication numbers; 

15)  The  operational  range  of  the  vehicles  in  a  sample  fleet; 

16)  The  dates  included  in  a  reported  sample  week; 

17)  The  total  mileage  accumulated  by  the  sample  vehicles,  by  sample  week; 

18)  The  total  mileage  accumulated  in  their  operational  range  by  the  sample  ve- 
hicles, by  sample  week; 

19)  How  mileage  was  calculated; 

20)  The  ratio  of  miles  from  trips  that  could  be  centrally  fueled  to  total  miles, 
estimated  using  sample  results; 

21)  If  available,  the  total  mileage  accumulated  during  the  sample  periods  by  all 
nonexempt  fleet  vehicles  that  are  not  garaged  at  a  personal  residence  at  night. 

The  vehicle  fleet  leasing  and  management  industry  is  committed  to  doing  its 
share  to  ensure  a  healthy  and  clean  environment  and  has,  in  fact,  endorsed  the  un- 
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derlying  principles  of  the  Clean  Fuel  Fleet  Program.  The  program  was  the  result 
of  intense  negotiations  during  Congress'  consideration  of  the  Clean  Air  Act.  How- 
ever, it  is  fair  to  state  that  no  one  anticipated  at  the  time  of  these  negotiations  how 
burdensome  the  regulatory  reporting  requirements  would  be,  or  what  complicated 
requirements  EPA  would  impose  not  only  on  our  industry,  but  on  the  states  who 
must  administer  this  program.  The  EPA  itself  admits  in  its  regulations  for  only  a 
part  of  the  program,  that  "the  public  reporting  burden  for  this  collection  of  informa- 
tion is  estimated  to  be  4,100  hours  per  response." 

Commercial  fleet  vehicles  are  better  maintained,  are  more  regularly  replaced  and 
better  managed  than  the  general  vehicle  population.  As  such,  they  are  probably  the 
least  threatening  to  the  environment  than  most  cars  and  trucks  on  the  road  today. 
While  these  vehicles  will  be  subject  to  the  same  air  regulations  that  have  received 
more  publicity,  such  as  the  enhanced  Inspection  and  Maintenance  Program,  the  reg- 
ulatory burden  the  fleet  industry  faces  is  considerably  heavier. 

To  add  insult  to  injury,  many  of  the  states  that  have  "opted  out"  of  the  federal 
Clean  Fuel  Fleet  program  are  instituting  fleet  programs  with  different  require- 
ments. Therefore,  not  only  will  AALA  members  be  forced  to  comply  with  the  onerous 
federal  reporting  requirements,  they  will  be  faced  with  a  panoply  of  conflicting  state 
and  jurisdictional  requirements  as  well. 

B.  Energy  Policy  Act:  The  Energy  Policy  Act  of  1992  also  contains  a  fleet  program 
which  is  narrower  in  fuels  (e.g.,  reformulated  gasoline  is  not  allowed)  and  broader 
in  scope  (e.g.,  100  more  cities).  The  Energy  Policy  Act  fleet  mandate  covers  public 
and  certain  specified  private  fleets  such  as  electric  and  gas  utilities.  The  Secretary 
of  Energy  also  has  the  authority  to  initiate  a  125-city  "alternative  fuel  vehicle"  ac- 
quisition mandate  for  private  fleets  in  1999  if  he  or  she  determines  that  voluntary 
acquisitions  have  not  met  specific  goals. 

Many  states  attempting  to  institute  clean  fuel  fleet  programs  have  indicated  un- 
certainty about  how  to  proceed  because  of  these  looming  fleet  requirements  under 
the  Energy  Policy  Act.  We  have  encountered  state  proposals  which  attempted  to  in- 
corporate the  requirements  of  both  of  these  Acts,  despite  the  fact  that  the  Enei^ 
Department  has  not  invoked  an  alternative  fuel  mandate  for  private  fleets. 

Clearly,  an  alternative  fuel  mandate  for  fleets  would  impose  significant  costs  on 
our  industry,  given  that  alternative  fuel  vehicles  are  priced  significantly  higher  than 
those  which  operate  on  petroleum-based  fuels.  Moreover,  an  alternative  fuel  fleet 
mandate  would  provide  our  customers  with  an  incentive  to  abandon  their  fleets  for 
a  system  of  reimbursing  their  employees  for  use  of  their  own  vehicles. 

Beyond  the  policy  and  cost  implications  of  this  issue,  our  industry  has  spent 
countless  hours  and  untold  dollars  simply  monitoring  the  regulatory  progress  of  the 
federal  Clean  Air  Act,  the  various  state  proposals,  and  the  Energy  Policy  Act.  The 
axe  will  certainly  fall  when  the  reporting  requirements  of  the  Clean  Fuel  Fleet  pro- 
gram take  effect. 

III.  WHY  A  REGULATORY  TRANSITION  PERIOD  IS  NECESSARY 

While  H.R.  450  will  not  have  an  effect  on  the  Clean  Fuel  Fleet  program  regula- 
tions, AALA  supports  its  provisions  because  of  the  myriad  of  regulations  which  will 
undoubtedly  be  issued  on  the  automotive  and  other  industries  in  its  absence.  Addi- 
tionally, AALA  believes  that  a  thorough  review  of  the  regulatory  burden  which  has 
been  imposed  on  our  industry  and  so  many  others  is  long  overdue.  The  regulatory 
morass  has  diverted  millions  of  hours  and  billions  of  dollars  away  from  more  pro- 
ductive activities. 

In  today's  complex  business  environment,  U.S.  companies  are  focusing  on  the 
most  effective  use  of  resources  at  the  lowest  cost.  Sales  and  service  forces,  managers 
and  others  who  drive  vehicles  for  business  must  be  assured  of  reliable,  cost-effective 
transportation  to  reach  their  performance  goals.  AALA  members  enhance  corporate 
fleets'  effectiveness  on  the  road  while  improving  return  on  investment  and  manage 
operating  expenses — an  essential  element  to  achieving  business  objectives.  AALA's 
members  want  to  continue  to  make  this  contribution  to  America's  productivity  and 
believes  that  Congress  shares  our  goal. 

A  transition  period,  as  provided  for  in  H.R.  450,  will  give  us  all  the  opportunity 
to  take  another  look  at  the  regulatory  environment  that  has  stood  in  the  way  of  our 
productivity.  We  hope  the  members  of  the  Government  Reform  and  Oversight  Com- 
mittee will  approve  this  bill  expeditiously  and  we  pledge  to  assist  in  that  objective. 
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Prepared  Statement  of  Lana  R.  Baits,  President,  Interstate  Truckload 
Carriers  Conference 

January  25.  1995 
The  Honorable  David  Mcintosh 
Chairman,  Subcommittee  on  National  Economic 
Growth,  Natural  Resources,  and  Regulatory  Affairs 
U.S.  House  of  Representatives 
1208  Longworth  House  Office  Building 
Washington.  DC  20515-0601 

RE:  H.R.  450 

Dear  Mr.  Chairman: 

On  January  19,  1995,  your  Subconunittee  received  testimony  from  Thomas  J. 
Donohue,  President  and  dnief  Executive  Officer  of  the  American  Trucking  Associa- 
tions, Inc.,  supporting  swifl  passage  of  H.R.  450,  and  suggesting  that  coverage  of 
the  bill  be  enlarged  to  address  other  regulations.  The  Interstate  Truckload  Carriers 
Conference  (ITCC  or  Conference)  supports  Mr.  Donohue's  testimony  in  toto  and  re- 
spectfully requests  that  this  expression  of  support  be  added  to  the  record. 

The  ITCC  is  the  only  national  trade  association  representing  the  irregular-route 
common  and  contract  truckload  segment  of  the  motor  carrier  industry,  tnat  is,  the 
segment  specializing  in  full  trailerload  shipments  generally  between  manufacturer 
and  wholesaler.  The  Conference  represents  more  than  900  members,  many  of  which 
are  small,  family-owned  businesses,  and  include  dry  van,  refrigerated,  flatbed,  and 
dump-trailer  truckload  carriers  domiciled  in  the  48  contiguous  states  and  serving 
those  states,  the  state  of  Alaska,  Mexican  states,  and  the  Canadian  provinces. 

The  segment  represented  by  our  members  is  the  trucking  industry's  fastest-grow- 
ing and  most  profitable  segment.  Unfortunately,  that  distinction  is  seriously  threat- 
ened due  to  the  increasing  cost  of  compliance  with  the  innumerable  recordkeepings 
reporting,  and  afiirmative  conduct  regulations  that  are  imposed  on  the  motor  carrier 
industry,  already  one  of  the  most  heavily-regulated  industries.  Of  the  Conference's 
members,  more  than  one-third  report  annual  revenues  of  less  than  $6  million,  thus 
qualifying  as  small  businesses  under  the  Small  Business  Administration's  definition. 
The  annual  operating  margin  in  this  business  is  two  percent  of  gross  revenue. 
Against  the  slim  operating  margins  are  weighed  the  cost  of  compliance  with  feder- 
ally-mandated regulations  that  neither  enhance  highway  safety  nor  simplify  car- 
riers' ability  to  conduct  operations  or  deal  with  the  government,  such  as: 

•  A  three-year-long  requirement  that  motor  carriers  locate,  document,  and  re- 
port the  name,  address,  and  telephone  number  of  every  blood  testing  facility 
that  could  have  performed  a  post-accident  or  reasonable  suspicion  blood  alcohol 
test  when  breath  alcohol  testing  cannot  timely  be  performed,  even  though  blood 
alcohol  testing  is  not  authorized. 

•  Expected  ergonomics  regulations  that  will  prohibit  lifting  of  objects  weighing 
more  than  25  pounds  and  could  classify,  as  a  repetitive  strain  injury,  the  act 
of  grasping  the  steering  wheel  while  driving  a  truck. 

When  the  costs  associated  with  regulations  such  as  these  are  added  to  the  costs 
of  compliance  with  existing  regulations,  businesses  experience  not  only  a  financial 
drain,  but  also  a  productivity  loss  in  learning  how  to  adapt  to  the  regulations  and 
ensure  full  compliance. 

Every  day  H.R.  450  is  delayed  brings  the  trucking  industry  closer  to  having  to 
shoulder  the  cost  of  regulations  that  have  not  received  the  benefit  of  cost-benefit 
analysis  that  is  central  to  the  proposed  revision  of  Federal  rulemaking.  We  urge  the 
Congress  to  act  quickly  to  adopt  a  moratorium  on  federal  rulemaking.  Moreover,  we 
suggest  that  the  moratorium  oe  enlarged  to  apply  (a)  to  administrative  guidelines 
and  rulemaking  actions  that  have  not  yet  been  published  in  the  Federal  Register; 
and  (b)  to  regulations  that  are  connected  to  federal  grant  programs. 

Respectftilly  submitted, 

Lana  R.  Batts 

President. 


Prepared  Statement  of  Susan  E.  Johnson,  Executive  Director,  The  Real 
Estate  Services  Providers  Council  (RESPRO) 

Dear  Mr.  Chairman  and  Members  of  the  Subcommittee:  On  behalf  of  the  Real  Es- 
tate Services  Providers  Council  (RESPRO),  I  am  pleased  to  comment  on  HR  450, 
the  Regulatory  Transition  Act  of  1995. 
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BACKGROUND  OF  RESPRO 

RESPRO  is  a  nationwide  coalition  of  diversified  real  estate  services  providers^ 
that  was  created  in  1992  to  support  a  federal  and  state  regulatory  environment  that 
allows  companies  to  offer  one-stop  shopping  for  home  buyers,  sellers  and  owners. 
RESPRO's  membership  (see  attacned  membership  list)  consists  of  companies  from 
all  segments  of  the  real  estate  services  industry,  including  mortgage,  real  estate  bro- 
kerage, title,  insurance,  and  banking.  As  of  today,  RESPRO's  member  companies 
represent: 

•  Over  30,000  employees 

•  Over  200,000  real  estate  agents  and  associates 

•  Who  engage  in  over  2  million  home  sales  transactions 

•  In  over  8000  offices 

•  In  all  50  states 

POSITION  ON  HR  460 

RESPRO  supports  the  efforts  of  the  sponsors  of  HR  450  to  delay  the  implementa- 
tion of  certain  federal  regulations  while  the  Administration  and  Congress  (1)  con- 
duct a  review  of  the  costs  and  benefits  of  outstanding  rulemaking  actions;  and  (2) 
reassess  and  revise  federal  regulatory  policies. 

RESPRO  would  particularly  like  to  call  the  Subcommittee's  attention  to  a  particu- 
lar rulemaking  in  process  by  the  Department  of  Housing  and  Urban  Development 
(HUD)  under  the  Real  Estate  Settlement  Procedures  Act  (RESPA).  The  Depart- 
ment's proposed  RESPA  regulation,  published  in  the  Federal  Register  on  July  21, 
1994,  is  an  excellent  example  of  how  special  interest  groups  attempt  to  use  the  fed- 
eral rulemaking  process  to  obtain  regulations  to  protect  them  from  competition, 
without  needing  to  demonstrate  the  costs  or  benefits  of  the  regulation. 

THE  REAL  ESTATE  SETTLEMENT  PROCEDURES  ACT  (RESPA)  PROPOSED  RULEMAKING:  AN 

EXAMPLE 

Background 

Congress  enacted  RESPA  in  1974  to  ensure  that  home  buyers  and  owners  are  (1) 
provided  with  greater  and  more  timely  information  on  "settlement  service"  costs; 
and  (2)  protected  from  unnecessarily  high  settlement  charges  caused  by  certain  abu- 
sive practices  (i.e.,  kickbacks)  that  Congress  thought  may  unnecessarily  increase  the 
cost  of  certain  settlement  services.^  Congress  gave  HUD  the  authority  to  implement 
regulations  under  RESPA. 

In  the  late  1970s  and  early  1980s,  providers  of  various  settlement  services  for 
home  buyers  and  owners  began  to  expand  into  ancillary  services  in  order  to  offer 
"one-stop  shopping",  which  would  allow  consumers  to  buy  all  or  part  of  their  settle- 
ment services  at  one  time  and  in  one  place.  Traditional  providers  of  settlement  serv- 
ices responded  to  this  new  competition  by  lobbying  Congress  to  amend  RESPA  to 
prohibit  or  severely  restrict  joint  ventures,  partnerships  or  affiliations  between  two 
settlement  service  providers. 

Congress  rejected  this  attempt  to  prohibit  or  restrict  the  development  of  these  so- 
called  "controlled  business  arrangements",  and  instead  amended  RESPA  in  1983  to 
(1)  require  that  a  settlement  service  provider  disclose  any  financial  relationship  in 
another  provider  to  whom  he/she  refers  business;  and  (2)  prohibit  settlement  service 
providers  to  require  that  a  consumer  purchase  one  service  to  obtain  another  service. 
Congress  instructed  HUD  to  implement  regulations  under  this  amendment. 

In  1992,  HUD  issued  a  final  regulation  under  the  1983  "controlled  business" 
amendment  that  rejected  attempts  of  traditional  settlement  service  providers  to  ob- 
tain an  extremely  restrictive  interpretation  of  the  1983  amendments  to  RESPA.  In- 
stead, HUD's  1992  rule  allowed  companies  to  continue  to  diversify  into  new  markets 
while  following  Congress'  intent  with  regard  to  disclosure  and  anti-tying  practices. 
The  Regulatory  Impact  Analysis  (RIA)  accompanying  the  final  RESPA  rule  esti- 
mated that  it  would  save  the  individual  homebuyer  $150  in  settlement  costs  per 
transaction.  RESPRO's  members  supported  this  1992  final  RESPA  rule. 

In  1993,  traditional  settlement  service  providers  lobbied  the  new  Administration 
to  reopen  the  RESPA  rulemaking  and  to  issue  a  new  rule  that  would  impose  severe 
restrictions  on  their  diversified  competitors.  Despite  the  fact  that  these  companies 


1  "Diversified  real  estate  services  providers"  are  providers  of  services  for  home  buyers,  sellers 
and  owners — including  real  estate  brokerage,  first  and  second  mortgages,  title  services,  escrow 
services,  appraisals,  and  insurance — who  ofrer  one-stop  shopping  through  joint  ventures,  part- 
nerships or  afliliations  with  other  providers. 

2  12  U.S.C.  2601  (a)  and  (b). 
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Srovided  no  evidence  that  consumers  had  been  harmed  under  the  1992  regulation, 
iUD  proposed  a  new  RESPA  regulation  on  July  21,  1994  that  would  replace  the 
1992  rule.  The  comment  deadline  expired  on  September  30,  1994,  and  HUD  states 
that  it  intends  to  issue  a  final  regulation  during  the  summer  of  1995. 

The  1994  Proposed  RESPA  Rule:  Costs  With  No  Benefits 

HUD's  1994  proposed  RESPA  regulation  would  prevent  diversified  real  estate 
services  providers  from  offering  one-stop  shopping  programs  by  restricting  them 
from  compensating  their  own  management  and  employees  for  generating  business 
on  behalf  of  an  affiliate  or  joint  venture  partner. 

This  regulatory  restriction  would  have  a  widespread  impact  on  the  ability  of  pro- 
viders to  offer  diversified  services  and  "one-stop  shopping"  for  home  buyers  and 
owners.  For  example: 

•  A  company  that  has  mortgage,  title  and  insurance  subsidiaries  would  not  be 
able  to  pay  its  Vice  President  for  Marketing  a  bonus  that  is  based  on  the  suc- 
cessful performance  of  a  "financial  services  center  in  which  a  home  buyer  can 
purchase  all  of  the  company's  services. 

•  A  company  that  has  mortgage,  title  and  insurance  subsidiaries  would  not  be 
able  to  pay  a  salesperson  of  multiple  services  in  its  "financial  services"  center 
on  a  commission  basis — a  traditional  method  of  encouraging  productivity  of 
salespersons.  Instead,  the  company  would  have  to  pay  three  separate  employees 
to  offer  three  separate  services. 

•  A  bank  that  is  required  by  unrelated  laws  to  maintain  separate  mortgage  sub- 
sidiaries could  not  compensate  a  mortgage  loan  oflicer  in  one  subsidiary  for  re- 
ferring the  customer  to  a  separate  subsidiary — even  if  the  referral  is  made  to 
assure  the  customer  obtains  the  most  suitable  product  in  the  most  suitable  loca- 
tion. 

By  restricting  a  diversified  company  from  compensating  its  own  management  and 
employees  from  implementing  or  developing  one-stop  shopping  programs,  HUD's 
proposed  rule  would  (1)  make  it  far  more  burdensome  to  establish  and  operate  such 
programs;  and  (2)  significantly  decrease  cost  efficiencies  within  diversified  compa- 
nies that  make  them  such  effective  competitors  of  traditional  providers. 

HUD's  reason  for  restricting  the  ability  of  diversified  companies  to  compensate 
their  management  and  employees  to  protect  consumers  from  "adverse  steering" — 
from  being  referred  for  settlement  services  based  on  the  financial  gain  to  the  refer- 
rer,  rather  than  on  the  highest  (juality  and  best  price  of  the  services. 

Even  if  one  agrees  with  this  goal,  however,  HUD's  approach  to  this  RESPA  rule- 
making is  fundamentally  flawed. 

HUD  is  imposing  these  restrictions  on  diversified  companies  without  any  empiri- 
cal evidence  that  its  current  RESPA  regulation  has  lessened  the  quality  or  increased 
the  price  of  services  for  consumers.  In  fact,  all  empirical  evidence  that  has  been  sub- 
mitted to  HUD  demonstrates  that  the  ability  of  diversified  companies  to  offer  one- 
stop  shopping — in  the  absence  of  a  restrictive,  burdensome  regulatory  environ- 
ment— benefit  consumers: 

•  A  nationwide  economic  research  firm  concluded  in  December  1994  that  diver- 
sified real  estate  services  firms  charge  no  more  and  may  even  charge  2  percent 
less  than  their  independent  competitors  for  title  closing  services,  based  on  an 
analysis  of  over  1000  home  sales  transactions  in  seven  states  during  September 
1994. 

•  A  1992  survey  of  title  service  costs  in  the  Minneapolis-St.  Paul  marketplace 
found  that  diversified  providers  charge  approximately  $13  less  per  closing  for 
a  market  basket  of  title  services  than  their  independent  competitors. 

•  The  same  report  also  found  that  after  all  diversified  title  service  providers  in 
Kansas  closed  down  due  to  the  1989  Jaw  that  restricted  the  ability  of  diversified 
providers  to  do  business,  base  closing  fees  filed  in  Sedgwick  County  (the  prin- 
ciple place  of  business  of  the  diversified  providers)  by  independent  title  compa- 
nies jumped  from  $125  to  $200 — an  increase  of  60  percent. 

Despite  the  lack  of  evidence  that  consumers  have  been  harmed  under  the  current 
regulatory  environment — and  in  the  face  of  evidence  to  the  contrary — HUD  has  pro- 
ceeded with  the  RESPA  rulemaking.  In  fact,  HUD  has  placed  the  burden  on  diversi- 
fied companies  to  prove  why  they  must  be  able  to  continue  compensating  their  man- 
agement and  employees  to  promote  one-stop  shopping,  instead  of  requiring  advo- 
cates of  the  restrictions  to  prove  why  current  compensation  practices  of  diversified 
companies  harm  consumers.  A  regulatory  policy  that  imposes  the  burden  on  those 
to  be  regulated  to  show  why  they  should  not  be  regulated  inevitably  leads  to  unnec- 
essary, burdensome  and  costly  regulations. 
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SUMMARY 


This  rulemaking  proceeding,  which  was  implemented  at  the  urging  of  special  in- 
terest groups  who  seek  to  restrict  their  competitors,  is  moving  forward  despite  any 
evidence  to  justify  the  need  for  additional  regulation.  Instead,  HUD  is  asking  those 
who  would  be  subject  to  increased  regulation  to  prove  why  they  should  not  be  regu- 
lated. 

In  light  of  our  experience  with  the  federal  rulemaking  process  under  RESPA, 
RESPRO  members  applaud  the  efforts  of  the  sponsors  of  HR  450  to  undertake  a 
comprehensive  view  oi  federal  rulemaking  procedures  to  assure  that  they  do  not 
lead  to  regulations  whose  costs  exceed  their  benefits.  We  would  be  glad  to  assist  the 
Subcommittee  in  this  effort  over  the  coming  months. 
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